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SMALL  BUSCTOSS  PARTICIPATION  IN  FED- 
ERAL CONTRACTING:  ASSESSING  H.R.  1670, 
THE  "FEDERAL  ACQUISITION  REFORM  ACT 
OF  1995"~-PART  II 


THURSDAY,  AUGUST  3,  1995. 

House  of  Representatives, 
Committee  on  Small  Business, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:37  a.m.,  in  room 
2359-A,  Raybum  House  Office  Building,  the  Honorable  Jan  Mey- 
ers, (Chair  of  the  committee  presiding.) 

Chair  MEYERS.  Good  morning.  Dr.  Kelman?  Jere  Glover,  and  Mr. 
Vander  Schaaf.  But  Dr.  Kelman  is  not  here  yet. 

Mr.  LaFalce.  Madam  Chair,  not  to  defend  Dr.  Kelman,  but  the 
witness  list  in  my  book  shows  a  first  panel  with  two  individuals 
and  the  second  panel 

Chair  MEYERS.  We  changed  it  and  I  had  hoped  Dr.  Kelman  knew 
it.  If  he  didn't,  we'll  hear  from  him  when  he  gets  here. 

Today  the  Committee  on  Small  Business  meets  to  receive  further 
testimony  assessing  the  provisions  of  the  proposed  Federal  Acquisi- 
tion Reform  Act  of  1995,  H.R.  1670,  as  reported  by  the  Committee 
on  Government  Reform  and  Oversight  on  July  27. 

The  Members  will  recall  this  is  the  bill  that  we  were  very  con- 
cerned about  on  the  floor  because  it  got  us  away  from  full  and  open 
competition  and  we  successfully  amended  it  on  the  floor. 

During  that  hearing,  grave  concerns  were  raised  about  many  of 
the  bill's  provisions  but  especially  those  that  would  abandon  the 
standard  and  practice  of  full  and  open  competition,  the  core  prin- 
ciple of  the  Federal  procurement  process  since  the  passage  of  the 
landmark  Competition  in  Contracting  Act  of  1984. 

Did  we  sneak  up  on  you,  Dr.  Kelman? 

Dr.  Kelman.  We  thought  we  were  going  to  be  in  the  second 
panel.  I'm  sorry,  ma'am. 

Chair  Meyers.  Well,  I'm  very  sorry.  Who  do  vou  have  with  you? 

Dr.  Kelman.  Kevin  Johnson,  a  contracting  officer  at  the  Internal 
Revenue  Service. 

Chair  Meyers.  Yes.  You  called  me  and  asked  me  about  that.  Mr. 
Johnson  will  be  heard  from. 

During  the  bill's  consideration  by  the  Government  Reform  and 
Oversight  Committee,  H.R.  1670  has  become  a  more  formidable  an- 
alytical challenge,  growing  from  85  pages  to  150  pages.  The  Chair- 
man's mark  was  only  completed  the  morning  of  the  mark-up.  New 
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provisions  have  been  added  and  many  of  the  bill's  original  provi- 
sions have  been  substantially  revised. 

Unfortunately,  those  provisions  which  would  most  likely  result  in 
additional  obstacles  to  small  business  participation,  which  would 
invite  more  noncompetitive  contracting  and  which  would  encourage 
a  procurement  process  substantially  less  fair  and  open,  all  have  re- 
mained in  the  bill  as  reported. 

I'm  going  to  skip  some  of  my  opening  statement  because  we  have 
a  lot  of  people  to  hear  from. 

The  proponents  of  H.R.  1670  also  urged  that  CICA's  seven  excep- 
tions to  competition  have  been  retained  in  the  reported  bill,  but 
they  have  converted  from  statutory  standards  to  regulations.  Then 
regulation-writers  are  given  unlimited  discretion  to  add  to  the  list. 
I  think  that  is  one  great  concern. 

Today  we  have  invited  a  broad  array  of  witnesses  to  help  us  un- 
derstand the  likely  impact  of  H.R.  1670  on  the  procurement  system 
generally  and  on  small  government  contractors  in  particular.  It  is 
an  exceptional  group  of  experts. 

We  are  pleased  to  have  Dr.  Steven  Kelman,  the  Administrator 
for  Federal  Procurement  Policy.  He  has  long  been  an  ardent  pro- 
ponent of  greatly  expanding  the  discretion  granted  contracting  offi- 
cers, a  stance  that  has  often  put  him  fundamentally  at  odds  with 
many  in  the  small  business  community. 

In  our  dialogue  with  him  this  morning,  we  will  be  seeking  to 
learn  whether  the  Clinton  Administration  has  formulated  a  posi- 
tion on  many  of  the  provisions  of  H.R.  1670  which  the  small  busi- 
ness community  and  others  find  so  troubling. 

I  look  forward  to  today's  testimony.  It  will  be  very  important, 
since  it  now  appears  that  the  sponsors  of  H.R.  1670  intend  to  seek 
action  by  the  fall  House  shortly  after  the  Congress  reconvenes  on 
September  6.  Such  a  fast  track  schedule  affords  little  time  for 
shaping  an  appropriate  response,  but  given  what  appears  to  be  at 
stake,  August  is  certainly  going  to  be  a  work  period  for  the  small 
business  community,  for  me,  and  for  the  other  members  of  this 
committee  and  other  committees  who  are  ready  to  answer  small 
businesses'  urgent  call  for  assistance. 

At  this  time  I  would  like  to  recognize  the  ranking  member,  Mr. 
John  LaFalce.  Then  we'll  start  with  Mr.  Doke. 

[Chair  Meyers'  statement  may  be  found  in  the  appendix.] 

Mr.  LaFalce.  Thank  you  very  much.  Madam  Chair,  for  calling 
this  second  hearing  on  H.R.  1670,  the  Federal  Acquisition  Reform 
Act  of  1995. 

During  the  Small  Business  Committee's  June  27  hearing  on  this 
legislation,  small  business  representatives  expressed  a  number  of 
concerns  with  the  bill  as  it  existed  at  that  time,  but  most  particu- 
larly relating  to  its  replacing  the  full  and  open  competition  stand- 
ard in  Federal  Grovernment  contracting  with  a  maximum  prac- 
ticable competition  standard. 

Since  our  June  hearing,  the  Grovernment  Reform  and  Oversight 
Committee,  chaired  by  Congressman  Bill  dinger,  has  reported  out 
the  bill.  I'm  very  pleased  that  it  does  retreat  from  the  "maximum 
practicable"  language.  So  the  bill,  as  it  presently  exists,  differs 
from  the  bill  that  came  to  the  House  floor. 


However,  it  still  does  not  mark  an  unambiguous  return  to  the 
full  and  open  competition  standard  as  it  existed  before.  We  know 
that  support  for  full  and  open  competition  has  very  clearly  been  ex- 
pressed by  the  small  business  community,  its  advocates,  but  I 
think  it  was  also  expressed  by  the  House  of  Representatives,  in 
comparison  to  the  maximum  practicable  standard,  when  we  offered 
a  floor  amendment  to  the  FY  1996  Department  of  Defense  Author- 
ization bill  and  were  successful  in  that  effort. 

I  look  forward  to  seeing  how  the  concerns  of  the  small  business 
community  with  the  bill  and  the  efforts  of  the  Administration  and 
of  Chairman  dinger  to  bring  about  a  more  efficient,  equitable  pub- 
lic contracting  system  can  be  reconciled,  whether  there  are  further 
changes  that  can  and  should  be  made  in  H.R.  1670  in  order  to  best 
effect  this  reconciliation.  I  would  hope  that  we  could  wind  up  with 
a  result  that  is  a  win-win  for  all,  with  the  concept,  in  practice,  of 
efficiency  and  therefore  cost  effectiveness,  and  also  ensuring  that 
the  small  business  community  gets  as  much  of  the  Federal  procure- 
ment dollar  as  is  reasonably  possible.  I  thank  you. 

Chair  Meyers.  Thank  you  very  much,  Mr.  LaFalce.  All  other 
members  of  the  committee  will  have  the  right  to  enter  opening 
statements  if  they  would  like.  We  will  now  begin  the  hearing  with 
Mr.  Marshall  Doke  of  McKenna  &  Cuneo  of  Dallas,  Texas. 

TESTIMONY  OF  MARSHALL  J.  DOKE,  ESQUIRE,  McKENNA  & 
CUNEO,  DALLAS,  TEXAS 

Mr.  Doke.  Thank  you.  Madam  Chair  and  Mr.  LaFalce,  for  the 
opportunity  to  express  mv  views  as  to  why  I  think  the  proposed 
legislation  will  particularly  have  an  adverse  effect  on  small  busi- 
ness concerns. 

Chair  Meyers.  Mr.  Doke,  would  you  pull  the  mike  a  little  closer 
and  speak  into  it?  Thank  you. 

Mr.  Doke.  I  do  want  to  add  that  my  written  and  oral  statements 
today  are  my  personal  opinions  and  not  necessarily  those  of  my 
firm  or  any  organization  to  which  I  belong.  I've  submitted  a  biog- 
raphy and  a  written  statement  for  the  record  and  I'll  ask  that  it 
be  included  in  the  record.  I'll  merely  summarize. 

Mr.  LaFalce.  Madam  Chair,  could  I  have  that  biography?  In  an- 
other life  I  worked  with  a  Cuneo  when  I  was  in  the  Contracts  Divi- 
sion of  the  Navy  Department  General  Counsel's  Office. 

Mr.  Doke.  It's  the  same  one. 

Mr.  LaFalce.  The  same  one? 

Mr.  Doke.  Yes,  sir. 

Chair  Meyers.  We're  going  to  get  it  and  distribute  it. 

Mr.  LaFalce.  Thanks. 

Mr.  Doke.  I  just  want  to  summarize  why  I  believe  that  small 
business  concerns  will  be  the  most  adversely  affected  by  a  reduc- 
tion of,  or  a  limitation  on,  competition  required  in  Government  con- 
tracting. 

We  need  better  competition,  not  less  competition.  We  need  less 
discretion,  not  more  discretion,  for  the  benefit  of  small  business 
concerns. 

First,  it  must  be  clearly  understood  that  even  the  recent  mark- 
up of  H.R.  1670  is  intended  to  limit  competition.  If  anyone  says 
otherwise,  then  merely  ask  why  there's  been  any  change  in  the  cur- 


rent  standard  that  requires  the  maximum  practical  competition.  By 
definition,  anything  different  from  that  is  less  than  the  maximum 
practical  competition. 

Moreover,  the  proposed  provisions  of  the  verification  system  will 
authorize  procurements  limited  to  verified  contractors.  Small  busi- 
nesses will  have  the  most  difficult  time  meeting  the  verification 
standards. 

Second,  the  proposed  legislation  would  leave  the  decisions  of 
how,  and  how  much,  competition  will  be  limited  to  the  procurement 
regulation  writers.  That,  in  my  view,  is  like  leaving  the  fox  to 
guard  the  chicken  house.  It's  well  known  that  Government  buyers 
would  prefer  not  to  have  any  competition  at  all,  and  I  do  not  mean 
that  necessarily  critically.  You  and  I  would  not  want  statutory  re- 
quirements that  we  must  fulfill  when  we  buy  a  car  or  we  modify 
our  house,  but  we're  not  spending  taxpayers'  money. 

To  support  my  views,  I  want  to  discuss  briefly  this  morning  the 
implementation  of  the  Competition  in  Contracting  Act  of  1984  and 
show  how  it  has  reduced  competition,  rather  than  increased  it,  as 
Congress  intended  in  1984.  The  principal  reason  that  competition 
has  been  reduced  is  that  the  Competition  in  Contracting  Act  put 
competitive  negotiations  at  the  same  level  with  sealed  bidding. 
Today,  we  routinely  see  negotiation  being  used  for  work  such  as 
janitorial  services,  minor  construction,  lawn-mowing,  and  other 
things  that  traditionally  have  been  awarded  by  sealed  bidding, 
where  competition  is  on  price  alone. 

One  word  of  background.  All  competitive  procurements  are  con- 
ducted under  either  sealed  bidding  or  competitive  negotiations. 
Sealed  bidding  is  the  most  competitive  because  the  rules  are  clear 
and  competition  is  on  price  alone.  The  low  bidder  wins. 

The  other  method  is  competitive  negotiations.  Under  this  meth- 
od, the  Government  can  evaluate  proposals  using  evaluation  factors 
other  than  price,  and  the  Government  is  not  required  to  award  the 
contract  to  the  one  with  the  low  price.  Typical  evaluation  factors, 
in  addition  to  price,  include  corporate  capability,  corporate  experi- 
ence, financial  capability,  key  personnel,  management,  quality  con- 
trol, and  technical  approach. 

There  are  many,  many  different  types  of  evaluation  factors  that 
are  regularly  used  in  Government  contracting.  There's  no  law  today 
or  provision  in  the  Federal  Acquisition  Regulation  that  specifies 
what  evaluation  factors  can  be  used,  how  many  can  be  used,  what 
standards  are  proper  for  grading  individual  factors,  or  what  the 
relative  importance  of  the  evaluation  factors  can  be.  There  is  total 
discretion  in  those  areas. 

Government  agencies  have  almost  unlimited  discretion  in  select- 
ing those  factors,  and  they  will  be  upheld  as  long  as  anyone  can 
justify  they  have  some  reasonable  relationship  to  their  needs. 

Now,  agencies  can  grade  proposals  with  management  and  tech- 
nical as  90  percent  and  cost  is  10  percent,  or  vice  versa.  It's  obvious 
that  when  these  factors  are  rated  higher  than  cost,  then  the  winner 
could  have  a  higher  price,  and  paiticularly  higher  than  the  newer 
companies  and  small  businesses,  with  less  experience  and  financial 
resources.  The  Government  calls  that  type  of  evaluation  cost-tech- 
nical tradeoffs,  or  "best  value,"  procurements. 


In  my  view,  in  many  cases  we  don't  have  real  competition  at  all. 
In  fact,  we  have  what  I  call  faux  competition  or  imitation  competi- 
tion, like  faux  marble,  principally  because  the  procurement  officials 
have  too  much  discretion. 

First,  the  Government  does  not  have  to  disclose  its  evaluation 
plan  to  the  competitors,  who  will  be  submitting  proposals  to  the 
Government.  In  other  words,  procurement  officials  have  the  discre- 
tion to  adopt  rules  but  not  to  disclose  the  rules  that  will  be  applied 
in  evaluating  proposals.  Although  the  relative  importance  of  these 
factors  must  be  disclosed,  the  specific  scoring  method  does  not  have 
to  be  disclosed.  The  failure  to  do  that  has  a  particularly  adverse 
eflFect  on  small  business. 

By  analogy  to  football,  it's  like  having  a  tie  game  with  one  play 
left  and  not  knowing  how  many  points  you  will  score  by  running 
the  ball  or  passing  the  ball  or  kicking  a  field  goal.  Competitors  do 
not  know  how  many  points  the  Government  will  award  for  various 
aspects  of  their  proposal. 

The  second  reason  we  have  faux  competition  is  the  procurement 
officials  often  fail  to  disclose  the  evaluation  factors  and  subfactors 
that  they  will  consider  in  evaluating  proposals.  They  have  the  dis- 
cretion to  grade  you  in  areas  they  don't  disclose. 

Congress  has  required,  on  several  occasions,  that  all  evaluation 
factors  and  subfactors  be  disclosed,  but  decisions  of  the  Comptroller 
General  have  emasculated  that  statutory  requirement  by  holding 
that  factors  that  are  encompassed  by  or  related  to  disclosed  evalua- 
tion factors  do  not  have  to  be  revealed  to  the  competitors.  The  log- 
ical error  of  those  decisions  is  that  all  evaluation  subfactors  fit  into 
those  categories,  and  under  this  reasoning,  they  would  never  have 
to  be  disclosed. 

In  other  words,  a  "subfactor"  is,  by  definition,  related  to  or  en- 
compassed by  a  primary  factor;  otherwise,  it  wouldn't  be  a 
"subfactor." 

Another  problem  is  the  Grovemment's  use  of  subjective  evalua- 
tion factors,  which  also  makes  it  more  difficult  for  small  business 
concerns  to  compete.  Subjective  factors,  by  definition,  give  procure- 
ment officials  discretion.  The  more  discretion  they  have,  the  more 
ability  they  have  to  rate  products  or  services  higher  or  lower  than 
others,  and  this  results  in  the  Government  paying  a  higher  price. 

This  leads  to  what  I  call  the  cafeteria  selection  method,  where 
the  Government  postpones  deciding  what  it  wants  until  after  pro- 
posals have  been  submitted  and  tney  can  be  graded  subjectively. 
It's  like  you  and  I  postpone  deciding  what  we're  going  to  eat  when 
we  go  down  the  cafeteria  line  until  we  see  what  is  being  served  and 
what  looks  good. 

For  example,  subjective  factors  have  been  used,  such  as  "creative 
or  innovative  thoughts,"  "visionary  approaches,"  "academic  credibil- 
ity." In  my  written  statement,  I  discuss  evaluations  of  proposals  on 
factors,  some  of  which  the  Government  probably  couldn't  even 
apply  to  itself,  such  as  employee  dress  and  grooming  standards, 
employee  conduct  and  attire,  availability  of  conference  rooms  for 
the  contractor,  pop-up  dispensers  for  paper  towels,  subsidized  hot 
meals  and  beverages  for  employees,  and  even  employees'  political 
views. 


To  grade  contractors  on  factors  such  as  these  will  result  in  the 
Government  paying  a  higher  price  to  companies  whose  employees 
dress  better,  that  subsidize  their  employees'  meals,  or  have  more 
conference  room  space.  This  is  particularly  prejudicial  to  small 
business. 

A  fourth  cause  of  faux  competition  is  the  use  of  responsibility- 
type  factors  by  the  Grovernment.  This  often  leads  to  the  practical 
exclusion  of  small  business  concerns.  This  gives  procurement  offi- 
cials the  discretion  to  exclude  small  business  concerns  if  they're  not 
as  financially  strong  or  do  not  have  as  much  experience  as  some 
competitors,  even  if  the  small  business  concern  could  do  the  job  sat- 
isfactorily, because  in  Grovemment  contracting,  any  contracting  offi- 
cer must  find  the  company  responsible,  meaning  capable  of  per- 
forming the  contract  satisfactorily,  before  they  can  legally  award  a 
contract. 

But  the  Grovernment,  in  competitive  negotiations,  can  grade  pro- 
posals by  comparing  those  capabilities  in  areas  such  as  financial 
capability,  facilities,  equipment,  staffing,  corporate  experience. 

Competitors  have  no  way  of  knowing  how  much  is  enough.  Is  it 
really  worth  it  for  a  small  business  to  spend  its  time  and  money 
preparing  proposals  if  it  doesn't  know  how  much  financial  capabil- 
ity will  be  graded?  How  much  more  will  the  Grovernment  pay  for 
corporate  experience  of  100  years  rather  than  10  years?  That  s  an 
actual  case.  Are  the  additional  years  worth  that  price? 

The  fifth  obstacle  is  that  the  Government  gives  points  for  exceed- 
ing the  specifications.  This  is  total  discretion.  Only  the  procure- 
ment officials  know  how  many  more  points  they  will  give,  and  for 
what.  How  can  competitors  know  what  they  are  proposing  for  or 
against  if  the  Government  gives  more  points  for  offering  more  than 
it  asks  for?  How  much  more  does  the  Government  want?  At  what 
level  of  quality  or  performance  will  additional  points  no  longer  be 
awarded? 

A  more  serious  policy  issue  is  how  they  can  legally  justify  that 
action?  There  are  serious  legal  issues  associated  with  that  issue,  in- 
cluding the  minimum  needs  doctrine  that  goes  back  100  years. 

The  problem  is  that  the  Comptroller  Greneral  uniformly  defers  to 
the  agencies  for  establishing  their  own  needs  and  will  uphold  their 
requirements  if  there  is  any  reasonable  basis  for  them. 

It's  simply  not  fair  to  exclude  small  business  concerns  from  the 
opportunity  to  do  Government  work.  Medium  and  small  businesses 
cannot  compete  if  their  experience,  financial  capability  and  facili- 
ties are  compared  to  the  corporate  giants  of  the  country.  It  is  very 
doubtful  that  many  small  businesses  will  end  up  being  verified 
sources  under  the  proposed  legislation. 

But  they  should  not  be  excluded  if  they  can,  and  will,  perform 
satisfactorily;  in  other  words,  if  they're  responsible. 

It  is  particularly  ironic  to  me  that  amid  all  the  debate  today  over 
the  merits  of  affirmative  action  in  Government  contracts  or  other 
areas,  a  legislative  proposal  is  being  considered  that  will  limit  the 
opportunity  of  small  and  disadvantaged  business  concerns  to  com- 
pete for  GrOvernmen<^  contracts. 

Many  small  and  disadvantaged  concerns  are  not  looking  for  pref- 
erences. They  just  want  to  compete,  fair  and  square.  After  billions 
of  dollars  have  been  spent  in  small  business  programs  for  Section 


8(a)  contracts,  certificates  of  competency,  and  mandatory  sub- 
contracting, it's  surprising  to  me  we  would  even  consider  risking 
reducing  opportunities  for  those  companies  to  compete,  all  in  the 
name  of  efficiency. 

Finally,  the  circumstances  that  often  prevent  true  competition 
are  the  absence  of  rules  and  effective  standards  or  practical  en- 
forcement of  our  competitive  system.  Agencies  are  not  even  re- 
quired to  follow  their  own,  undisclosed,  evaluation  plan.  The  eval- 
uator's  scores  and  recommendations  are  not  binding  on  the  pro- 
curement officials.  They  have  total  discretion. 

How  can  you  have  real  competition  when  even  the  undisclosed 
subjective  rules  are  not  enforced?  That's  ultimate  discretion.  Pro- 
posals to  limit  the  bid  protest  system  will  reduce  it  even  more. 

I'll  close  by  saying  there's  no  better  way  or  more  efficient  way  to 
expose  violations  of  law,  fraud,  sexual  harassment  by  procurement 
officials,  and  other  improprieties  than  our  bid  protest  system.  The 
competitors  are  the  most  qualified  people  to  police  the  system.  An 
army  of  auditors,  inspector  generals,  or  FBI  investigators  could  not 
do  as  good  a  job. 

The  competitors  know  the  product.  They  know  the  Government 
buyers.  They  know  the  system.  They  know  the  other  competitors. 
This  is  knowledge  that  simply  never  could  be  obtained  from  any 
other  source. 

One  concluding  comment  regarding  limits  on  competition  for  pur- 
poses of  efficiency.  Under  our  democratic  system  of  Government, 
we  have  always  cherished  the  right  of  everyone,  big  or  small,  to 
compete  for  Government  contracts.  If  efficiency  can  be  used  to  jus- 
tify limiting  our  traditional  rights,  then  a  powerful  argument  can 
be  made  to  justify  the  thumb  screw  and  the  rack.  Thank  you. 
Madam  Chair. 

[Mr.  Doke's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  Thank  you,  Mr.  Doke,  for  a  very  compelling  state- 
ment. 

Next  we  will  hear  from  Mr.  Ronald  Berger,  Associate  General 
Counsel,  U.S.  Greneral  Accounting  Office.  We're  glad  to  have  you 
with  us.  Mr.  Berger,  I  gave  Mr.  Doke  a  little  more  time.  He  came 
from  quite  a  distance,  but  I  would  like  it  if  the  rest  of  you  would 
please  try  to  stay  within  the  bounds  of  the  lights.  I  don't  mean  you 
have  to  stop  in  the  middle  of  a  sentence,  but  if  you  could  conclude 
once  the  light  turns  red. 

Thank  you  very  much.  Proceed. 

TESTIMONY  OF  RONALD  W.  BERGER,  ASSOCIATE  GENERAL 
COUNSEL,  U.S.  GENERAL  ACCOUNTING  OFFICE 

Mr.  Berger.  Madam  Chair,  Mr.  LaFalce,  members  of  the  com- 
mittee, I'm  pleased  to  be  here  this  morning.  I  find  it  interesting 
that  I'm  sandwiched  between  Mr.  Doke,  who  took  a  very  interest- 
ing position,  and  some  others,  who  I  suspect  will  take  a  somewhat 
different  position. 

I  think  that's  very  appropriate  because  I'm  not  here 

Chair  Meyers.  That's  why  we  put  you  there,  Mr.  Berber. 

Mr.  Berger.  Exactly.  I'm  not  here  to  take  a  position  on  H.R. 
1670.  I've  been  asked  to  be  here  this  morning  to  go  over  with  you 
a  couple  of  aspects  of  the  Federal  Acquisition  Streamlining  Act  of 
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1994,  the  law  that  puts  us  where  we  are  today,  to  better  help  you 
assess  the  provisions  of  H.R.  1670. 

FASA,  as  we  call  the  Federal  Acquisition  Streamlining  Act,  has 
as  its  primary  purpose  simplifying  our  acquisition  system.  Among 
other  things,  what  FASA  did  was  lessen  restrictions  for  procure- 
ments up  to  $2,500,  what  we  now  call  micropurchases,  created  a 
simplified  acquisition  threshold  of  $100,000,  at  and  below  which 
procurements  are  exempted  from  a  number  of  statutory  require- 
ments, and  called  for  the  conversion  of  our  procurement  system,  in 
large  measure,  from  a  paper-based  system  to  an  electronic-based 
system  that  we  call  the  Federal  Acquisition  Computer  Network 
(FACNET). 

We've  recently  testified  before  your  committee  on  the  preliminary 
results  of  our  reviews  of  the  implementation  of  key  aspects  of 
FASA.  Today  I  simply  want  to  focus  on  the  competition  and  notice 
procedures  that  apply  to  the  various  dollar  categories  of  purchases 
that  are  established  by  last  year's  legislation. 

The  chart  that  accompanies  my  testimony,  enlargements  of 
which  are  on  either  end  of  the  hearing  room,  may  assist  you  in  fol- 
lowing these  different  categories  as  I  discuss  them. 

FASA,  in  effect,  sets  up  three  categories  for  Grovernment  buys: 
Micropurchases,  the  purchases  up  to  and  including  $100,000,  the 
simplified  acquisition  threshold,  and  purchases  over  $100,000.  The 
extent  of  the  competition  that's  required,  the  notice  that's  required, 
the  procedures  that  are  going  to  be  followed  all  vary,  depending  on 
which  category  of  procurements  we're  talking  about. 

For  micropurchases,  there  are  few  requirements.  No  notice  of  the 
contracting  requirement  has  to  be  given  to  the  vendor  community. 
Agencies  are  not  required  to  obtain  competitive  quotations  from 
suppliers.  Purchasing  can  be  made  fi-om  large  businesses,  as  well 
as  small  business.  There  is  an  exemption,  an  overall  exemption, 
from  the  Buy  American  Act. 

This  micropurchase  category  was  intended  to  expedite  the  pro- 
curement process  and  reduce  administrative  costs.  Micropurchases 
comprise  about  85  percent  of  the  Grovernment's  procurement  trans- 
actions. What  this  means  for  these  transactions  is  that  an  agency 
buyer  can  walk  across  the  street  to  buy  an  item,  so  long  as  what 
he's  getting  is  a  reasonable  purchase  price.  The  agency,  if  it  choos- 
es to,  can  use  FACNET  for  these  purchases,  which  means  the  agen- 
cy can  advertise  its  need  for  the  system  and  make  a  quick  and  effi- 
cient purchase  that  way. 

In  the  second  category,  those  from  above  $2,500  to  $100,000,  the 
law  specifies  this  new  $100  000  threshold  and  also  specifies  the  use 
of  "simplified  acquisition  procedures"  for  those  purchases.  Whether 
an  agency  can  use  those  procedures  up  to  the  $100,000  threshold 
depends  on  whether  or  not  it  has  a  so-called  "interim"  FACNET  ca- 
pability. 

Interim  FACNET  capability  basically  means  that  the  agency  can 
provide  electronically  public  notice  of  contract  opportunities  and  so- 
licit and  receive  responses  to  solicitations  through  that  system. 

If  an  agency  has  this  interim  system  in  place,  it  can  then  use  the 
simplified  acquisition  procedures  up  to  the  threshold  of  $100,000. 
If  it  does  not,  it  can  use  simplified  procedures,  but  only  up  to  a  ceil- 
ing of  $50,000. 


FASA  requires  agencies  to  promote  competition  in  this  category 
only  to  the  "maximum  extent  practicable,"  in  contrast  to  the  re- 
quirement for  full  and  open  competition  in  other  Government  pur- 
chases. FASA  does  reserve  these  purchases  for  small  business  com- 
petition, providing  that  at  least  two  small  businesses  can  submit 
competitive  quotations. 

The  regulations  identify  FACNET  as  the  preferred  way  of  solicit- 
ing and  receiving  quotes  in  this  category.  When  FACNET  is  used, 
the  agency  simply  will  solicit  for  its  needs  electronically  and  select 
from  among  the  responses.  If  FACNET  is  not  used,  however,  the 
precise  procedures  that  will  be  used  will  vary,  depending  upon  the 
dollar  amount. 

If  a  non-FACNET  purchase  does  not  exceed  $25,000,  there  may 
be  a  local  posting  requirement.  For  DOD  that  requirement  is  for 
contracts  over  $5,000.  For  everybody  else,  it's  for  contracts  over 
$10,000.  But  there  is  no  requirement  to  publicize  the  procurement 
through  a  synopsis  in  the  Commerce  Business  Daily. 

The  regulations,  consistent  with  FASA  and  consistent  with  the 
standard  for  pre-FASA  small  purchases,  specify  that  a  contracting 
officer  need  only  solicit  three  vendors  to  satisfy  the  competition 
standard  in  this  area.  Since  the  regulations  encourage  the  use  of 
oral  solicitations,  this  means  that  these  procurements  can  be  ac- 
complished through  as  few  as  three  telephone  calls. 

For  purchases  over  $25,000  and  up  to  the  simplified  acquisition 
threshold  of  $100,000,  an  agency  not  using  FACNET  would  have 
to  publish  notice  of  the  acquisition  in  the  Commerce  Business 
Daily.  Among  other  things,  this  notice  would  have  to  identify  the 
procedure  to  oe  used  for  awarding  the  contract  and  the  timeframe 
for  receiving  responses  and  actually  making  the  contract  award. 

FASA  further  requires  that  vendors  be  given  a  reasonable  oppor- 
tunity to  respond  and  that  any  timely  offer  must  be  considered. 

Finally,  we  have  the  category  of  procurements  for  over  $100,000. 
For  that  category,  an  agency  has  to  seek  full  and  open  competition, 
which,  for  a  non-FACNET  agency  generally  means  publication  of 
the  requirement  in  the  Commerce  Business  Daily  and  consider- 
ation of  all  responses  to  the  agency's  solicitation,  making  full  com- 
petition opportunities  available  to  all  responsible  vendors. 

That,  very  briefly,  is  my  prepared  statement.  I'll  be  glad  to  an- 
swer any  questions  that  you  might  have  or  go  over  this  chart  in 
more  detail  with  you  if  you  think  the  time  is  worth  it. 

[Mr.  Berger's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  Thank  you  very  much,  Mr.  Berger. 

Mr.  Vander  Schaaf,  I  believe  you  have  a  travel  schedule  problem, 
is  that  not  right? 

Mr.  Vander  Schaaf.  It's  not  urgent.  I  didn't  know  how  long  this 
hearing  was  going  to  be  when  I  told  the  staff  about  it,  but  its  not 
until  2  p.m.  this  afternoon.  I  hope  we'll  be  out  of  here  by  that  time. 

Chair  Meyers.  Yes,  I  hope  so,  too.  All  right,  then,  that  being  the 
case,  I  do  believe  that  we  will  go  right  in  order. 

Dr.  Kelman,  we'll  hear  from  you  next.  The  Honorable  Steven 
Kelman  is  Administrator  for  Federal  Procurement  Policy,  Office  of 
Management  and  Budget,  and  he  is  accompanied  by  Kevin  John- 
son, Contracting  Officer  for  the  IRS.  We  will  hear  from  you,  Dr. 
Kelman. 
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TESTIMONY  OF  STEVEN  KELMAN,  ADMINISTRATOR  FOR  FED- 
ERAL PROCUREMENT  POLICY,  OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Dr.  Kelman.  Thank  you  very  much,  Madam  Chairman,  Rep- 
resentative LaFalce  and  the  other  members  of  the  committee.  I  ap- 
preciate the  opportunity  to  appear  today.  I'd  Hke  my  entire  state- 
ment, if  I  could,  to  be  put  into  the  record  and  I  will  just  deal  with 
certain  segments  of  the  statement. 

Chair  MEYERS.  Without  objection. 

Dr.  Kelman.  Thank  you. 

I  was  asked,  when  I  was  to  come  before  you  today,  to  speak 
about  the  question  of  is  the  current  system  broken?  What  the  Ad- 
ministration is  seeking  legislatively  this  year  is  to  extend  the  same 
philosophy  of  streamlining  and  of  best  value  to  the  larger  procure- 
ments that  FASA  extended  last  year  to  smaller  procurements. 

So  I'm  going  to  address  in  my  remarks  the  question  of  is  the  way 
we  do  competition  in  our  larger  procurements,  over  $100,000,  bro- 
ken? My  unequivoral  ansv.\.i  to  that  question  is  yes,  it  is  broken. 
What's  come  of  the  evidence  for  that? 

Let  me  start  off  with  the  bottom  line  question:  Are  we  getting 
good  quality,  good  prices?  Are  we  getting — the  contractors  whom 
we  buy  from,  are  they  satisfying  the  missions  of  our  Agency,  com- 
paied  to  procurement  systerr.s  in  the  private  sector? 

As  a  professor  at  Harvard,  I  did  some  empirical  research  into 
that  question  and  surveyed  Government  users,  the  people  who 
were  buying  information  technology  systems,  and  their  counter- 
parts in  the  corporate  world.  One  of  the  questions  I  asked  both 
groups  was  1'  you  cake  your  most  recent  major  buys  of  an  informa- 
tion technology  system,  how  satisfied  were  you  with  the  perform- 
ance of  your  vendor? 

Of  the  private  secLor  respondents,  74  percent  responded  8  to  10 
on  a  1  to  10  scale.  They  were  very  satisfied,  74  percent  of  the  pri- 
vate sector  respondents.  Only  48  percent  of  the  Government  re- 
spondents, of  ihe  users,  felt  that  they  were  satisfied  with  the  per- 
formance of  their  vendor. 

So  the  first  bottom  line  is  *he  system  is  not  doing  as  good  a  job 
as  the  private  sector  is  doing  in  getting  the  right  contractors  for 
the  job.  That's  number  one. 

Number  two,  timeliness.  The  Vice  President's  National  Perform- 
ance Review  found  that  in  one  of  the  agencies  it  looked  at  for  the 
process  to  buy  information  technology,  it  was  taking  that  Agency, 
on  average,  49  months,  over  4  years  in  a  rapidly  changing  informa- 
tion technology  m.arket,  to  mp^  c  a  purchase  of  a  major  information 
technology  system.,  comp.red  to  a  lead  time  of  13  months  in  cor- 
porate America. 

The  National  Perfoimance  Review  also  found  that  since  1980,  as 
bureaucratic  requirements  of  the  system  have  been  added  on  and 
on  to  each  other,  the  average  productivity  of  our  contracting  offi- 
cials has  declined  dramatically. 

Then  finally,  «  recent  study  by  the  General  Accounting  Office  re- 
veals that  in  the  period  between  1990  and  1992  nearly  45  percent 
of  information  technology  procurements  above  $25  million  were 
subjected  to  litigation,  to  bi*^  protests,  hardly  the  kind  of  atmos- 
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phere  in  which  to  try  to  develop  a  cooperative  relationship  between 
a  Government  customer  and  an  industry  supplier. 

As  Phillip  Howard,  author  of  the  best-seller  'The  Death  of  Com- 
mon Sense,"  put  it  recently  in  an  article  in  the  Wall  Street  Journal, 
in  Government  procurement,  "negotiations  with  vendors  are  hope- 
lessly distorted  by  the  vendor's  right  to  sue  for  any  trumped-up  un- 
fairness in  the  process." 

Now,  the  question  is  what's  causing — the  first  question,  is  the 
svstem  broken?  Yes,  it  is  broken  and  we're  determined  to  repair 
those  breaks.  Why  is  it  broken? 

The  problem  is  not  seeking  vigorous  competition  in  the  system. 
The  Administration  supports  vigorous  competition.  We  feel  that  the 
Competition  in  Contracting  Act  made  a  good  contribution  in  reduc- 
ing sole  source  buys. 

We're  all  for  vigorous  competition  and  we  want  to  work  together 
with  the  committee  to  make  sure  that  any  procurement  reforms 
continue  to  assure  vigorous  competition. 

The  problem  is  not  the  principle  of  competition  but  rather  what 
I  would  call  the  pathological  fear  of  discretion  that  we  have  adopt- 
ed to  manage  this  process,  and  it's  often  associated,  as  Mr.  Doke 
indicated,  and  he  shows  the  association,  it's  associated, 
misassociated,  in  my  view,  with  the  principle  of  competition. 

There  is  an  extreme  pathological  distrust  in  our  system  toward 
our  front-line  contracting  and  program  professionals  and  a  com- 
plete lack  of  faith  in  their  ability  to  use  common  sense  and  good 
judgment  to  make  sound  business  decisions  in  the  best  interest  of 
the  taxpayer. 

This  flawed  idea  was  once  common  among  corporate  America  in 
their  attitude  toward  their  own  employees.  They've  now  realized 
that  that  is  an  outdated  attitude  and  that  the  skills  and  abilities 
of  our  work  force  are  the  key  to  our  competitive  advantage  in  the 
private  sector  and  must  be  the  key  to  fixing  the  problem  we  have 
in  Government  contracting. 

It's  a  result  of  the  fear  of  discretion  that  has  led  to  all  of  the  dys- 
functions in  the  current  system  that  I've  just  outlined  and  all  the 
ways  the  system  is  currently  broken. 

Because  of  that  fear  of  discretion,  number  one,  we  create  endless 
trails  of  paper.  We  have  created  a  source  selection  process  based 
on  voluminous  paper  proposals  and  an  overly  formalized  evaluation 
process  with  endless  documentation.  The  purpose  of  this  paper  bliz- 
zard is  to  prevent  subjectivity  from  seeping  into  the  process  but,  at 
the  same  time,  it  grinds  the  process  virtually  to  a  halt. 

Speaker  Gingrich,  on  a  number  of  occasions,  has  referred  to  this 
problem  and  has  criticized  the  way  the  current  system  has  worked. 
He  believes  it's  broken.  Let  me  quote  from  him.  'The  contract  for 
the  B47,"  a  previous  generation  from  a  long  time  ago  of  Air  Force 
weapons,  "is  about  70  pages.  In  contrast,  the  paperwork  for  the 
C5A  is  so  bulky  that  it  would  take  five  C5A's,  our  military's  largest 
transport,  to  carry  it."  That's  Speaker  Gingrich. 

In  addition  to  that,  we  develop  overdetailed  specifications.  Many 
of  you  have  read  the  horror  stories  of  Government  chocolate  chip 
cooKies,  Government  salad  dressing,  and  so  forth.  Those  result 
from  the  fear  of  discretion.  We  are  not  trusting  our  contracting  peo- 
ple to  choose  from  among  available  commercial  products,  so  we  de- 
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velop  these  crazy  specifications,  which  end  up  having  one  or  two 
features  in  it,  so  no  commercial  companies  can  even  Did  on  them. 
So  we  end  up  with  Government  salad  dressing,  Grovernmeiit  choco- 
late chip  cookies. 

We  have  failed,  in  the  past,  to  consider  contractor  past  perform- 
ance in  any  meaningful  way,  totally  in  contrast  to  common  sense 
to  the  way  any  of  us  make  business  judgments.  We  have,  because 
of  a  fear  of  subjectivity,  of  "cronyism,"  we  fail  to  allow  people  to  use 
past  performance,  leading  to  disastrous  results  that  I  saw  in  my 
own  research. 

Then  we  demand  process  perfection  that,  on  top  of  this  overly 
rigid  structure,  we  have  placed  a  protest  system  that  requires,  at 
least  in  the  IT  world,  not  simply  that  judgments  be  rational,  but 
rather  that  they  be  nearly  perfect,  which  adds  onto  the  documenta- 
tion. 

Let  me  just  say,  in  conclusion,  I  think  it's  fair  to  say  that  most 
disinterested  experts  believe  that  this  system  is  broken  and  it 
needs  fixing.  Professor  Ralph  Nash,  America's  most  disting^shed 
expert  on  public  contract  law,  retired  professor  at  G.W.  University, 
who  wrote  the  books  on  public  contract  law  that  all  of  our  students 
read,  I'm  sure  would  be  happy  to  testify  before  this  committee 
along  the  exact  same  lines  or  very  similar  lines  to  what  I've  testi- 
fied today. 

I'm,  in  my  normal  life,  I'm  a  professor.  I  teach  people  who  are 
going  to  work  in  public  service.  I've  worked  with  Professor 
Frederickson  at  the  University  of  Kansas  at  Lawrence,  the  chair- 
man of  the  Public  Administration  Department  there. 

I  came  into  this  business — I  don't  have  any  special  interest  here. 
My  job  is  to  try  to  work  for  better  management  of  the  public  sector. 
I'm  in  this  job  today  because  my  research  convinced  me  that  the 
system  is  broken. 

I  urge  members  of  the  committee  to  read  Phillip  Howard's  testi- 
mony and  diagnosis  yesterday  at  the  National  Security  Committee 
hearing.  Here  this  is  the  author  of  the  best-selling  book,  "The 
Death  of  Common  Sense,"  has  no  background  in  Government  pro- 
curement other  than  watching  the  system.  He's  a  commercial  law- 
yer. He  deals  with  the  commercial  sector.  He  looks  at  the  Govern- 
ment system  and  says,  'This  bears  no  resemblance  to  competition 
as  it's  conducted  in  the  competitive  sector  of  the  economy." 

He  believes  the  current  system  we  have  bears  more  resemblance 
to  central  planning  in  the  Soviet  Union  than  it  does  to  competition 
as  it's  conducted  in  the  private  sector.  He's  become  very  interested 
in  this  issue.  He's  going  to  be  on  CNBC  for  a  half  an  hour  tonight. 
He's  making  it  a  crusade  to  change  the  system  in  a  common  sense 
direction. 

Ma'am,  in  my  testimony  I  discuss  some  of  the  steps  the  Adminis- 
tration has  taken  and  some  of  our  legislative  proposals,  but  I  want 
to  emphasize  we  seek  vigorous  commercial-style  competition,  we 
support  this  committee  in  an  effort  to  achieve  vigorous  commercial- 
style  competition,  but  we  must  end  the  bureaucracy  that  is  stran- 
gling our  ability  to  serve  the  taxpayer.  Thank  you. 

[Dr.  Kelman's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  Thank  you  very  much.  Dr.  Kelman. 

Mr.  Johnson? 
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TESTIMONY  OF  KEVIN  JOHNSON,  CONTRACTING  OFFICER, 
INTERNAL  REVENUE  SERVICE 

Mr.  Johnson.  Good  morning,  Madam  Chair.  My  name  is  Kevin 
Johnson.  I'd  Hke  to  tell  you  that  I  appreciate  being  invited  here  by 
Dr.  Kelman  to  represent  our  front-line  procurement  professionals 
in  the  Federal  sector.  As  Mrs.  Meyers  has  indicated,  I  am  presently 
employed  with  the  Internal  Revenue  Service.  I  work  within  the  Of- 
fice of  Contract  Administration. 

Basically,  Dr.  Kelman  wants  me  to  address  a  number  of  things 
relative  to  one,  FASA,  and  two,  the  current  reform  bill  [H.R.  1670]. 
In  the  spirit  of  Representative  LaFalce's  initial  response  relative  to 
creating  a  win-win  environment,  I  would  like  to  basically  talk 
about  what  drives  me  as  a  contracting  officer,  and  what  do  I  want 
to  see  as  far  as  differences  being  made  in  the  Federal  sector  as  it 
relates  to  Federal  procurement.  That's  primarily  why  I'm  accom- 
panying Dr.  Kelman  this  morning. 

First  of  all,  what  makes  me  drive  as  a  contracting  officer  is  the 
fact  that  within  the  Internal  Revenue  Service's  procurement  orga- 
nization, I  feel  that  I  have  been  empowered  to  take  ownership  of 
the  process,  through  the  support  of  my  immediate  supervisor  and 
through  the  support  of  our  senior  executive,  Greg  Roth  well. 

I  am  given  the  leeway  to  serve  as  the  teamleader  and  the  con- 
tracting officer  and  the  agent  of  the  Government,  as  well  as  the 
IRS,  on  those  procurements  that  have  been  assigned  to  me.  I  am 
not  in  a  situation  where  some  contracting  officers  are,  where 
they're  closely  scrutinized,  where  supervisors  are  closely  watching 
every  action.  I  have  demonstrated,  through  personal  initiative,  that 
I  have  the  competency  and  the  professionalism  to  manage  a  con- 
tract. 

In  that  regard,  I,  in  turn,  feel  that  I  have  been  empowered  and 
I  own  part  of  the  process. 

Also,  as  a  contracting  officer,  it's  my  responsibility  to  exercise 
good  business  acumen  and  common  sense  in  my  everyday  manage- 
ment of  every  contract.  What  I  mean  by  that  is  taking  leadership. 
I  am  a  team  leader.  I  manage  the  information  provided  by  the 
project  managers  within  IRS,  as  well  as  on  the  industry  side. 

I  manage  the  information  provided  by  the  cost  price  analysts.  I 
manage  the  information  provided  by  management,  to  a  certain  ex- 
tent, within  Grovernment,  as  well  as  in  industry,  by  advising  them 
on  what's  going  on  in  the  day  to  day  operations.  I  manage  the  in- 
formation provided  by  the  quality  assurance  specialists.  In  a  sense, 
I  work  hand-in-hand  with  legal  counsel,  and  to  that  end  we  ex- 
change dialogue  as  far  as  making  sure  that  we  are  operating  in  ac- 
cordance with  the  laws  that  govern  the  Federal  procurement  proc- 
ess. 

Last  but  probably  most  importantly,  I  manage  the  information 
provided  by  the  contracting  officer's  technical  representatives,  and 
that  person  is  responsible  for  the  day-to-day  technical  direction  of 
the  contract.  But  as  the  agent  of  the  IRS,  I'm  the  only  person  that's 
authorized  to  obligate  monies  on  behalf  of  that  organization. 

Next,  I  want  to  share  with  you  the  larger  picture.  What  are  we 
doing  at  Treasury  Department?  How  are  we  making  things  better 
for  our  small  business  community,  for  the  small  disadvantaged 
businesses,  for  the  women-owned  businesses,  for  our  8(a)s? 
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Quite  frankly,  we're  doing  a  lot.  Presently,  Treasury  is  the  only 
Cabinet-level  agency  that's  taken  the  initiative  to  go  out  into  the 
small  business  community  and  actually  invite  them  in  to  share  in- 
formation about  what  we're  doing  and  to  also  have  contracts  avail- 
able that  can  be  awarded  on  the  spot.  We're  talking  upwards  of  $1, 
$2,  or  $3  million  for  potential  procurement  opportunities  for  our 
small  businesses. 

It's  entitled  Partnerships,  and  this  year  we've  just  completed  our 
second  Partnerships.  It's  held  in  the  first  week  of  May,  every  year. 
The  location  varies.  In  that  regard,  we're  letting  the  small  business 
community  know  that  the  Treasury  Department  is  genuinely  inter- 
ested in  what  products  and  services  they  have  to  offer. 

In  time,  we're  interested  in  reaching  out,  not  just  meeting  mini- 
mally set-aside  goals,  but  to  actually  exceed  those  goals  and  be  a 
front-runner  in  me  Federal  procurement  process. 

For  example,  in  fiscal  year  1994,  projected  Treasury  total  pro- 
curement dollars  were  $1.5  billion.  Our  initial  goal  for  fiscal  year 
1994  was  to  award  29  percent  of  those  dollars  to  small  businesses. 
We  actually  awarded  42.4  percent.  For  8(a)  firms,  the  goal  was  9.7 
percent.  We  actually  awarded  14.8  percent.  Small  disadvantaged 
businesses,  the  goal  was  2  percent  and  we  awarded  2  percent. 
Women-owned  businesses,  our  goal  was  4  percent  and  we  actually 
awarded  4.9  percent. 

Now,  to  take  that  a  step  further,  the  Internal  Revenue  Service, 
which  primarily  is  responsible  for  the  bulk  of  those  dollars,  of  actu- 
ally awarded,  of  those  dollars,  63.6  percent  to  small  businesses,  58 
percent  to  8(a)s,  55.2  percent  to  small  disadvantaged  businesses, 
and  44.4  percent  to  women. 

So  IRS,  as  a  bureau  within  the  Treasury  Department,  is  the  lead 
agency  in  this  regard. 

One  other  initiative  taken  by  the  Treasury  Department,  in  ac- 
cordance with  Public  Law  95-507,  our  Office  of  Small  and  Dis- 
advantaged Business  Utilization  now  reports  directly  to  the  assist- 
ant secretary,  finance  and  management,  whereas  prior  to  passage 
of  that  law,  that  particular  office  reported  to  the  procurement  orga- 
nization. 

Now,  what  does  that  accomplish?  That  provides  more  visibility  to 
exactly  what  we're  doing  to  enhance  and  promote  small  business 
procurement  opportunities.  It's  a  fairly  new  concept,  but  with  the 
discussions  with  our  current  SADBU,  Mr.  T.J.  Garcia,  it's  working 
out  great  and  it's  getting  the  visibility  that  we  initially  wanted. 

Speaking  of  partnerships,  in  fiscal  year  1994  then-Secretary 
Bentsen  actually  came  out  and  made  the  statement  that  this  is  the 
first  major  event  by  a  Cabinet-level  agency  whereby  we  set-aside 
approximately  $33  million  for  small  businesses.  Large  businesses 
that  participated  in  Partnerships  signed  the  pledge  that  they  would 
increase  subcontracting  opportunities. 

Of  those  interviewed  at  Partnerships  '94,  George  Munoz,  our  as- 
sistant secretary  of  the  Treasury  for  management  and  chief  finan- 
cial officer.  Dr.  Kelman,  former  Secretary  Bentsen,  and  Bob  Welch, 
who  is  the  director  of  procurement  at  Treasury,  all  expressed  their 
extreme  enthusiasm  and  were  very  pleased  to  see  that  Treasury 
Department  is  taking  the  initiative  in  this  area. 
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Chair  Meyers.  Mr.  Johnson,  we  forgot  to  turn  on  the  lights  but 
I've  been  watching  the  clock  and  if  you  could  conclude  within  a  half 
a  minute  to  a  minute? 

Mr.  Johnson.  Sure.  Three  initiatives  within  the  Treasury  De- 
partment that  we're  taking— first  of  all,  IRS  just  recently  com- 
pleted, m  the  month  of  June,  a  2-day  seminar  for  8(a)  firms  to 
come  in,  to  take  a  look  at  our  EC  [electronic  commerce]  procure- 
ment organization  and  to  provide  whatever  information  they  may 
need  relative  to  electronic  data  interchange,  electronic  commerce, 
and  major  implementations  concerning  FASA.  We  provided  them 
an  opportunity  to  actually  come  in  and  see  what  we  had  to  offer, 
and  that  was  very  productive. 

The  Bureau  of  Engraving  and  Printing  actually  sponsors  a  bi- 
rnonthly  breakfast  whereby  we  invite  various  small  businesses  to 
sit  down  and  talk  to  those  individuals  in  the  procurement  arena. 
Also,  the  U.S.  Customs  Service  conducts  a  monthly  vendor  out- 
reach program  whereby  small  business  entrepreneurs  are  able  to 
come  in  and  take  a  look  at  exactly  what  we're  doing  in  that  regard. 

So  that's  my  testimony  this  morning.  I  did  not  submit  a  written 
statement,  but  I  will  be  getting  that  to  you  in  a  couple  of  days,  as 
well  as  a  biography. 

Chair  Meyers.  All  right.  Well,  I  thank  you  very  much.  When  you 
submit  a  written  statement,  if  you  could  discuss  H.R.  1670,  we 
would  appreciate  it  very  much. 

[Mr.  Johnson's  statement  may  be  found  in  the  appendix.] 

Our  next  witness  is  the  Honorable  Jere  Glover,  chief  counsel  for 
advocacy  of  the  Small  Business  Administration.  We're  glad  to  have 
you  here,  Jere. 

TESTIMONY  OF  THE  HONORABLE  JERE  W.  GLOVER,  CHIEF 
COUNSEL  FOR  ADVOCACY,  SMALL  BUSINESS  ADMINISTRA- 
TION 

IVIr.  Glover.  Thank  you  very  much,  Madam  Chairman,  members 
of  the  committee.  It's  certainly  a  pleasure  to  be  here  and  discuss 
proposed  legislation  and  how  it  affects  small  business. 

As  you  know,  one  of  the  principal  reasons  the  Office  of  Advocacy 
was  created  was  to  do  just  that— present  Congress  with  testimony 
on  various  proposals.  Congress  recognized,  in  creating  the  office, 
that  compared  to  the  large  corporations,  large  labor  unions,  public 
interest  groups,  and  even  certainly  the  Government  itself,  small 
business  really  didn't  have  a  voice  that  could  appear  to  Congress 
on  specific  issues,  especially  things  like  procurement,  which  are  not 
high  visibility  issues  within  the  national  small  business  organiza- 
tions. 

Compared  with  the  thousands  and  thousands  of  lobbyists  and 
special  interest  groups  in  Washington,  small  business  actually  has 
fewer  than  20  individuals  working  full-time  on  small  business  is- 
sues here  in  Washington. 

We  need  to  look  at  the  situation  today  and  recognize  that  seven 
companies  together  do  more  business  than  all  small  businesses,  all 
minority  businesses  and  all  women  businesses  combined.  So  we 
have  a  situation  where  despite  many  guarantees  and  protections 
that  have  been  placed  in  the  law,  small  business  still  does  not  get 
its  fair  share  of  the  Federal  procurement  dollar. 
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About  a  month  ago  I  appeared  before  this  committee  to  outline 
the  views  of  the  Office  of  Advocacy  on  the  earlier  version  of  H.R. 
1670.  At  that  time,  I  and  a  number  of  small  business  representa- 
tives expressed  deep  concerns  about  the  provisions  of  the  bill  that 
would  substitute  the  full  and  open  competition  standard  with  a 
maximum  practicable  competition  standard. 

Since  the  June  29  hearing,  I've  met  with  Chairman  dinger  and 
members  of  his  staff  to  discuss  the  concerns  of  the  small  business 
community.  I  was  and  continue  to  be  encouraged  by  the  receptivity 
and  willingness  of  the  chairman  and  his  committee  staff  to  consider 
alternative  language  and  provisions  for  H.R.  1670. 

The  amendments  which  we  are  considering  today  are  an  im- 
provement over  the  original  bill,  especially  sections  such  as  301, 
which  affirm  the  private  sector  reliance,  and  Section  318,  which 
would  provide  for  better  training  and  education  of  contracting  offi- 
cers. 

However,  although  improved,  the  amendments  do  not  reach  far 
enough  in  mitigating  the  serious  concerns  the  small  business  com- 
munity has  concerning  the  bill.  The  words  "maximum  practicable 
competition"  are  gone,  but  the  current  standard  of  full  and  open 
competition  is  diluted.  The  revised  bill  would  require  the  Govern- 
ment to  obtain  competition  that  provides  open  access  and  promotes 
efficiency  in  fulfilling  the  Government's  procurement  process. 

What  does  that  efficiency  really  mean?  Frankly,  we  don't  know, 
and  until  the  regulations  implementing  those  words  are  completed, 
we  won't  know.  However,  the  way  the  bill  is  drafted,  contracting 
officers  would  have  significant  latitude  in  determining  the  levels  of 
competition  sought,  as  well  as  considering  what  is  efficient  for  the 
Government. 

The  single  largest  concern  I  have  about  the  legislation  is  this. 
While  efficiency  for  the  Government  regulation  writer  or  the  (Gov- 
ernment contractor  is  a  laudable  goal,  it  may  not  result  in  the  pro- 
curement being  efficient  for  the  U.S.  taxpayer,  for  small  business, 
or  for  the  public  interest. 

Small  business  often  has  heard  from  Washington,  "I'm  from  the 
Government;  I'm  here  to  help  you."  We're  asking  them  to  go  two 
steps  further.  "Hi,  I'm  a  Government  contracting  officer  and  I'm 
here  to  help  you,"  and  "I  am  a  Government  regulation  writer  and 
I'm  here  to  help  you." 

Based  on  past  experiences,  small  business  has  some  concern  with 
the  second  and  third.  I  think  that's  one  of  the  things  we  want  to 
talk  about  and  think  about  today. 

Where  the  Regulatory  Flexibility  Act  applies,  given  the  prospect 
of  judicial  review,  which,  of  course,  we  do  not  yet  have  for  the  Reg- 
ulatory Flexibility  Act,  we  would  hope  that  the  regulation  writers 
would  take  into  consideration  carefully  the  impact  their  proposed 
regulations  are  having  on  small  business. 

To  date,  we've  submitted  10  comment  letters  on  the  proposed 
regulations  to  FASA  [Federal  Acquisition  Streamlining  Act  of  1994] 
which  was  passed  last  year.  By  and  large,  one  of  the  things  we 
point  out  each  time  is  their  failure  to  comply  with  the  Regulatory 
Flexibility  Act. 

Let  me  just  give  you  an  example  of  one  specific  FASA  regulation, 
and  that's  the  regulation  implementing  the  Government-wide  elec- 
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tronic  commerce  system  or  FACNET  [Federal  Acquisition  Com- 
puter Network].  We're  concerned  about  FACNET.  When  Congress 
passed  FASA,  FACNET  was  heralded  as  a  great  opportunity  for 
any  small  busmess  to  tap  into  the  computer,  to  find  their  opportu- 
nities and  bid  on  Government  contracts.  The  idea  would  be  you 
could  certainly  drive  down  much  of  the  costs  and  many  of  the  pro- 
posals by  allowing  you  to  plug  right  in. 

What  we  now  find  out,  in  looking  at  the  regulations,  that  the  sys- 
tem is  going  to  be  fairly  expensive  and  it  will  be  exclusionary  for 
many  small  businesses.  We've  commented  on  a  number  of  occa- 
sions. We've  appeared  and  testified.  We've  submitted  an  eight-page 
written  comment.  When  we  look  at  the  interim  final  regulations, 
which  were  just  issued,  in  response  to  comments  not  only  by  the 
Office  of  Advocacy  but  also  by  other  small  business  groups  raising 
concerns  about  the  cost  of  getting  onto  FACNET  and  the  expense 
involved,  their  comment  in  the  interim  final  rule  was:  "There  were 
no  substantive  comment^  presented." 

Well,  concerns  about  the  cost  and  the  preclusion  of  small  busi- 
nesses who  can't  afford  the  cost  of  tying  into  the  net— we  heard 
from  GAO,  $4,000  a  year;  our  estimate  was  something  in  the  neigh- 
borhood of  in  excess  of  $1,000  a  year,  just  to  be  able  to  find  out 
what  contracts  are  available — we  think  those  were  substantive 
comments  and  that  they  should  not  have  been  ignored  by  the  regu- 
lation writers. 

So  we  view  the  wide  discretion  that  the  regulation  writers  and 
Government  contracting  officers  would  be  receiving  under  H.R. 
1670  as  an  issue  that  still  needs  to  be  better  addressed.  Small  busi- 
ness is,  being  asked  to  trust  not  only  the  regulation  writers  to 
make  sure  small  business  has  been  taken  into  consideration,  but 
also  trust  the  Government  contracting  officer.  We  have  a  history  of 
not  having  had  a  good  relationship. 

Certainly  the  reported  bill  is  better  than  the  introduced  bill,  but 
I  think  we  haven't  had  a  chance  to  analyze  the  impact  of  all  of  the 
regulations  implementing  last  year's  FASA,  and  now  we're  taking 
on  another  one. 

I  think  that  we  need  to  make  sure  the  regulation  writers  are 
doing  a  good  job  in  Part  A  before  they  start  on  Part  B,  or  we  may 
well  find  that  small  business,  at  the  end  of  this  process,  is  ex- 
cluded, practically  speaking,  from  Federal  procurement.  The  result, 
of  course,  will  be  less  competition  and  less  competition  translates 
into  higher  costs  for  the  taxpayer.  Thank  you. 

[Mr.  Glover's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  Thank  you  very  much,  Mr.  Glover. 

Our  final  witness  in  this  panel  is  Mr.  Derek  J.  Vander  Schaaf, 
and  he's  Deputy  Inspector  General,  Department  of  Defense. 

TESTIMONY  OF  DEREK  J.  VANDER  SCHAAF,  DEPUTY 
INSPECTOR  GENERAL,  DEPARTMENT  OF  DEFENSE 

Mr.  Vander  Schaaf.  Thank  you  for  the  privilege  to  testify  before 
the  House  Small  Business  Committee.  In  my  14  years  in  this  job, 
I've  testified  before  a  lot  of  committees  on  a  lot  of  subjects  but  I've 
never  had  an  opportunity  to  appear  here. 

We,  as  an  office,  have  been  very  active  in  the  acquisition  reform 
process  and  have  commented  in  great  detail  on  all  seven  major 
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pieces  of  legislation  that  are  currently  pending  before  Congress  in- 
volving acquisition  reform. 

What  we  obviously  are  trying  to  do  is  make  sure  this  system 
works  as  efficiently  as  possible,  but  we  want  to  also  make  sure  that 
we're  getting  fair  and  reasonable  prices,  and  so  forth. 

Frankly,  I'm  not  one  of  those  who  believes  the  process,  our  acqui- 
sition program  or  process,  is  hopelessly  broken,  but  I  do  believe 
that  reform  can  and  should  result  in  significant  changes  to  Govern- 
ment acquisition  process. 

However,  I  think  there  are  also  some  xmderlying  principles  of 
Grovemment  procurement  that  must  and  will  remain.  For  example, 
the  Government  will  always  want  to  buy  goods  and  services  at  the 
quality  and  the  performance  levels  that  are  specified  in  the  con- 
tract and,  of  course,  at  fair  and  reasonable  prices.  I  think  that  the 
Government  has  to  offer  an  opportunity  for  all,  and  I  mean  all 
qualified  suppliers,  to  compete. 

Our  audits  of  the  acquisition  system,  operating  under  rules  much 
more  stringent  than  those  that  are  proposed  in  much  of  this  legis- 
lation, indicate  that  DOD  procurements  present  enormous  financial 
risk,  because  of  sheer  number  of  suppliers,  diversity  of  products, 
and  the  large  financial  sums  that  are  at  stake. 

Having  said  that,  let  me  say  a  few  words  about  competition  re- 
quirements. Our  studies  show  that  competition  can  reduce  prices 
anywhere  from  5  to  90  percent.  Typically,  when  we  go  out  and 
audit  something,  we  see  when  pre-  and  post-competition,  when 
you've  got  true,  effective  competition,  you  normally  see  a  15  percent 
to  a  30  percent  reduction  in  prices,  and  we  can  put  examples  in 
your  record  to  that  effect  and  show  it  in  great  detail. 

I  am  very  concerned  about  changing  this  process  from  full  and 
open  competition,  put  into  law  in  1984  under  the  Competition  in 
Contracting  Act,  with  something  called  maximum  practical  or 
something  else  called  open  access  competition.  I  don't  know  what 
those  terms  really  mean,  and  it's  going  to  take  a  long  time  for  the 
courts  to  sort  those  out. 

Then,  added  to  this,  we  have  this  business  about  prequalified  or 
verified  vendors.  I  just  don't  agree  with  limiting  access  to  Govern- 
ment markets  because  it  can  deny  firms  who  are  high  technology 
firms  and  other  companies  access.  The  proposal,  to  me,  seems  to 
be  a  step  backward  from  trying  to  entice  additional  companies  to 
enter  the  Government  market. 

Contracting  ofticers  have  lots  of  flexibility  to  exercise  sound  busi- 
ness judgments  under  the  current  statutes  in  determining  the  ap- 
propriate acquisition  strategy  for  procurement. 

Finally,  I  have  to  add  I  haven't  seen  any  analysis  or  any  dem- 
onstration of  any  kind  of  documentation  that  supports  moving 
away  from  full  and  open  competition  or  eliminating  the  existing 
seven  exemptions  to  competition.  The  words  "not  feasible"  or  "not 
appropriate"  have  also  been  added  to  H.R.  1670  as  reasons  for  not 
doing  competition. 

Well,  I  look  at  the  words  "not  feasible"  and  "not  appropriate," 
and  I  kind  of  see  these  as  terms  that  could  easily  be  used  for  plain 
old  laziness.  I  don't  have  the  time  to  do  this;  I'm  too  busy;  well, 
it  won't  make  any  difference  if  I  do  it  anyway;  let's  call  it  "not  fea- 
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sible"  or  "not  appropriate."  I  am  very  concerned  about  changing 
that  language. 

I  do,  however,  favor  going  to  some  sort  of  a  process,  either  a  two- 
step  process  or  taking  advantage,  which  I  beheve  existing  statute 
already  allows  us  to  do,  of  going  into  those,  determining  who  is  in 
the  competitive  range  early  on  in  the  process  and  eliminating  the 
proposals  that  have  little  or  no  chance  of  success. 

I  also  believe  it's  very  important  that  we  continue  to  publish 
post-award  announcements  so  that  the  small  business  community 
can  understand  what  has  been  actually  awarded  out  there  and  they 
can  look  to  prime  contractors  for  subcontract  work.  Some  of  this 
legislation  would  also  propose  getting  rid  of  the  requirement  that 
the  Government  put  out  post-award  notices. 

With  respect  to  contract  solicitation,  present  law  requires  that 
specifications  in  contract  permit  full  and  open  competition  and  in- 
clude restrictive  provisions  only  to  the  extent  necessary  to  satisfy 
the  needs  of  the  Agency. 

Now,  H.R.  1670  again  deletes  that  language.  I  don't  know  for 
sure  what  the  real  effect  in  the  real  world  of  that  will  be.  Madam 
Chair,  but  it  could  be  serious.  I  guess  that's  why  you're  holding 
these  hearings. 

The  Competition  in  Contracting  Act  requires  that  a  solicitation 
identify  all  factors  by  which  an  agency  reasonably  expects  to  evalu- 
ate proposals  and  their  relative  importance.  We  believe  that  the  so- 
licitation must  clearly  state  what  factors  and  subfactors  are  to  be 
used  to  evaluate  the  competition,  so  all  people  can  be  treated  fairly. 
However,  we  do  not  take  that  as  far  as  to  mean  that  the  Govern- 
ment has  to  reveal  its  entire  acquisition  strategy.  I  think  that 
would  be  going  too  far,  but  we  must  make  sure  that  the  competi- 
tors for  any  given  program  know  fairly  well  how  they  are  going  to 
be  evaluated. 

I've  also  got  some  concerns  about  using  past  performance  as  a 
major  criteria  in  determining  who  gets  a  contract.  I  believe  past 
performance  is  important— don't  get  me  wrong— and  we  have  sys- 
tems which,  in  effect,  try  to  measure  past  performance  in  the  De- 
partment of  Defense,  but  those  systems,  from  our  review  of  them, 
are  not  working  all  that  well.  They  don't  interrelate  to  each  other! 
They  use  different  information.  They've  just  got  a  lot  of  difficulties, 
as  we  see  it. 

Now,  we  currently  use  what  are  called  qualified  bidders  lists, 
qualified  manufacturers  lists  and  qualified  products  lists.  Qualified 
products  lists  are,  of  course,  the  most  prevalent.  While  we  have 
seen  that  system  abused  from  time  to  time,  I  believe  it  is  a  better 
system  than  anything  we  have  ready  to  put  into  place.  We're  not 
really  ready  to  replace  anything  with  something  better  yet. 

I  should  also  note  that  of  the  qualified  parts  list,  when  you  look 
at  the  suppliers  behind  those  parts  that  are  on  that  list,  50  percent 
of  those  are  small  business  firms,  so  that's  important. 

We  are  also  opposed  to  eliminating  fee  limits  that  are  currently 
on  cost-plus  fixed-fee  contracts.  H.R.  1670  would  ehminate  the  15 
percent  fee  limit  on  cost-plus  R&D  contracts,  a  10  percent  limit  on 
other  cost-plus  contracts,  and  the  6  percent  fee  limit  on  architect 
and  engineering  fees. 
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We  have  seen  no  basis  to  eliminate  those  fees  in  terms  of  lack 
of  qualified  competitors  wanting  to  get  Government  business. 
There  are  very  few  people  who  wouldn't  like  to  have  a  cost-plus 
Government  contract,  and  we're  concerned  that  this  particular  bill 
would  eliminate  the  fee  limits. 

Now,  I  see  my  time  has  run  out,  so  I'm  going  to  have  to  close 
here.  I  want  to  mention  a  few  other  things  that,  to  me,  are  impor- 
tant and  this  Small  Business  Committee  ought  to  consider. 

I  think  that  the  Certificate  of  Competency  program  that  the 
Small  Business  Administration  uses  has  outlived  its  usefulness. 
I'm  sorry  about  that  but  I  think  the  time  has  come  where  we  can 
do  that  within  the  Defense  Department,  on  our  own,  and  save  some 
money.  I'll  get  into  how  we  save  some  money  in  a  moment. 

I  think  that  the  Department  of  Defense  should  be  allowed  to  con- 
tract directly  with  8(a)  firms.  I  believe  that  we  can  do  that  appro- 
priately and  we  can  save  a  lot  of  lead  time. 

What  I'm  talking  about  here  is  you  have  to  consider,  when  you're 
writing  this  legislation,  that  every  time  you  add  a  day  to  the  pro- 
curement administrative  lead  time  for  our  centrally  procured  items, 
the  items  that  are  procured  by,  I  believe,  the  19  inventory  control 
points,  as  we  call  them  in  the  department,  that  are  centrally 
stocked  and  managed,  every  time  you  increase  that  procurement 
administrative  lead  time,  as  we  refer  to  it,  you  add  about  $9.8  or 
$10  million  to  the  cost  of  us  doing  business. 

So  every  time  you  can  take  a  day  off  of  that  and  things  like  cer- 
tificates of  competency  and  some  of  the  business  with  having  to 
wait  25  days  before  we  can  go  and  contract  with  an  8(a),  I  think 
we  can  dispense  with  those  sorts  of  things. 

I  have  some  other  concerns  that  are  expressed  in  my  statement. 
I'm  obviously  here  to  answer  any  questions  you  may  have  with  re- 
spect to  those.  Thank  you  very  much. 

[Mr.  Vander  Schaaf  s  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  I  thank  you  very  much  and  I'd  like  to  thank  all 
of  our  witnesses.  I  think  it's  been  just  an  outstanding  panel. 

WTiat  I'm  going  to  do  for  the  questions,  because  we  do  have  a 
number  of  people  to  hear  from,  is  to  set  the  clock  at  2  minutes,  and 
this  is  not  really  to  shut  off  any  of  the  questioners.  Use  it  as  a 
guideline,  if  I  can  ask  the  Members  to  use  this  as  a  guideline.  We'll 
set  it  at  2  minutes,  and  I  would  like  to  start  the  questioning  with 
Mr.  LaFalce. 

Mr.  LaFalce.  Thank  you,  Madam  Chair.  I  cannot  adequately 
begin  to  ask  intelligent  questions  within  a  2-minute  period. 

Chair  Meyers.  'Hien  take  5. 

Mr.  LaFalce.  All  right.  First  of  all,  let  me  just  give  you  a  bit  of 
an  experience  that  I  had  as  incoming  chairman  of  the  Small  Busi- 
ness Committee  in  1987.  There  was  a  procurement  seminar  being 
sponsored  by  the  Grovernment  for  contracting  officers,  and  I  went 
over  to  that  procurement  conference. 

I'd  like  the  members  of  the  panel  to  listen  to  me,  too. 

When  I  walked  in,  I  wasn't  the  first  to  be  there — somebody  else 
was  up  there.  The  person  who  was  speaking  had  a  huge  chart,  and 
it  had  the  hurdles  that  a  contracting  officer  had  to  go  through  in 
order  to  let  a  contract.  It  was  monstrous.  As  I  listened  to  the 
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speaker,  I  realized  that  we  had  a  monstrous  Government  procure- 
ment process. 

I  also  realized  that  we,  the  Congress,  were  in  large  part  the 
cause  of  that  monstrous  process  because  we,  in  order  to  make  sure 
that  every  single  special  interest  group  imaginable  was  protected, 
had  legislatively  mandated  a  certain  number  of  days  for  this,  cer- 
tain opportunity  for  this,  certain  opportunity  for  that,  and  my'Ood, 
did  we  have  a  million  and  one  different  set-asides. 

We  had  small  business  set-asides.  We  had  labor  surplus  area  set- 
asides.  We  had  other  types  of  set-asides,  too.  It  was  really  mon- 
strous. I  said  to  myself,  "God,  we  have  got  to  do  something  about 
that." 

The  Small  Business  Committee  had  almost  no  jurisdiction  over 
the  Government  procurement  process.  It  was  a  Government  Oper- 
ations responsibility.  It  was  either  Chairman  Jack  Brooks  or  John 
Conyers  at  that  time,  or  the  Administration  making  an  initiative. 
That  presented  difficulties. 

But  I  think  our  Government  procurement  process,  when  you  say 
"broke,"  that  might  mean  dead.  Is  it  dead?  No.  Is  it  crippled  tre- 
mendously, in  large  part  by  the  legislation  that  attempted  to 
micromanage  it  in  order  to  deal  with  every  conceivable  social  con- 
cern? Yes,  it  has. 

Should  we  reform  it?  Yes.  Should  we  reform  it  in  a  way  that  it 
still  attempts  to  preserve  the  integrity  of  our  concerns?  Yes.  How 
can  we  do  that? 

Well,  once  somebody  came  to  me  and  said,  "Congressman  La- 
Falce,  do  you  really  need  a  small  business  set-aside?  When  we  first 
created  the  small  business  set-aside,  small  businesses  weren't  get- 
ting their  fair  share  of  the  Government  contract,  but  so  long  as 
small  businesses  are  getting  their  fair  share,  is  it  necessary  to  have 
a  set-aside,  as  long  as  your  goals  are  being  achieved?"  I  said,  "A 
very  good  question,"  but  politically,  it  was  too  difficult  to  take  on, 
unless  the  Administration  was  going  to  take  it  on. 

In  a  sense,  we  created  an  affirmative  action  program  for  small 
businesses.  Now,  affirmative  action  programs,  I  think,  are  good,  so 
long  as  they're  needed.  But  if  you  achieve  vour  goals,  then  I  think 
it  comes  time  to  ask,  should  you  continue  the  legislated  affirmative 
action  programs,  as  long  as  your  goals  are  being  reached?  Or 
should  affirmative  action  end  once  your  goals  are  reached? 

I  think  we  need  to  ask  ourselves  what  our  goals  are,  what  inter- 
ests we  want  to  advance  and  protect,  and  we  need  to  come  up  with 
some  type  of  a  system  of  evaluation,  it  seems  to  me,  of  whether 
we  ve  far  surpassed  our  goals,  in  which  case  are  legislative  strait- 
jackets  necessary;  are  we  advancing  toward  our  goals  in  a  signifi- 
cant way,  et  cetera? 

Dr.  Kelman,  what  are  your  comments  on  that? 

Dr.  Kelman.  That  is  a  big  bite  to  take  on.  I  was  mainly  listening 
intently,  hoping  it  would  not  end  up  with  a  question  to  me. 

Mr.  LaFalce.  But  you're  the  biggest  guy  on  the  panel.  That's 
why  I  tossed  the  biggest  question  to  you. 

Dr.  Kelman.  Well,  speaking  specifically  on  small  business  set- 
asides,  I  agree  with  the  view  that 

Mr.  LaFalce.  I  wasn't  calling  for  their  elimination.  I  was  just 
using  thai  as  an  illustration. 
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Dr.  Kelman.  I  think  that  in  general,  the  idea  that  we  set  up 
some  goals  and  not  try  to  micromanage  the  process  but  look  at  the 
results.  I  mean,  we  should  be  caring  about  small  businesses  getting 
a  chance  to  sell  to  the  Government.  Are  small  businesses  able  to 
participate  in  Government  business,  or  is  the  paperwork  so  great 
that  a  lot  of  them  just  stay  out  of  the  process?  Are  we  getting  good 
quality  and  good  prices  for  what  we  do? 

I  think,  as  a  general  matter,  we  both,  as  senior  executive  branch 
officials  and  you,  as  Members  of  Congress,  should  pay  more  atten- 
tion to  results  and  issues  of  results,  rather  than  creating  a  mon- 
strous bureaucratic  process,  allegedly  to  achieve  those  results. 

Again,  I  think  that  the  fact  we've  created  that  process,  really,  it 
all  comes  back,  and  all  the  bureaucracy — actually,  I  didn't  have  a 
chance  to — I  brought  along  a  picture.  Unfortunately,  we've  been  so 
affected  by  recisions  in  the  executive  branch,  we  couldn't  afford  to 
blow  it  up  any  bigger  than  this,  so  I  hope  you  can  see  it. 

What  this  is,  this  is  the  proposal  that  a  company  gave  to  the 
Government  for  a  commercial  MRI  system  those  machines  in  hos- 
pitals. A  fully  commercial  system,  an  off-the-shelf  product — this  is 
the  proposal  that  had  to  be  put  in  for  a  commercial  product.  We 
have  landed  in  that  kind  of  situation  for  the  reason  that  we  have 
such  a  pathological  fear  of  the  ability  of  the  Kevin  Johnson's  of  this 
world  to  make  good  judgments  on  behalf  of  the  taxpayer  that  we've 
imposed  this  ridiculous  system.  It  puts  an  industry  of  professional 
proposal  writers  in  business. 

Small  businesses  don't  have  an  easy  time  producing  this  kind  of 
documentation  and  proposals. 

Chair  Meyers.  Would  the  gentleman  yield?  When  was  that  pic- 
ture taken? 

Dr.  Kelman.  This  is  1988.  I  have  a  similar  one  from  1992,  but 
this  is  1988,  4  years  after  the  Competition  in  Contracting  Act  was 
passed. 

I  think  that  view,  the  pathological  distrust,  is  fueled  by,  I  must 
say,  by  the  kinds  of  horror  stories  that  Mr.  Doke  gave  in  his  state- 
ment. I  was  looking  at  the  strange  evaluation  factors.  I  was  read- 
ing his  written  statement.  He  referred  to  using  pop-up  dispensers 
as  an  evaluation  factor,  or  using  the  political  views  of  employees 
as  an  evaluation  factor. 

I  read  that  and  I  said,  "My  God,  what  are  our  contracting  people 
doing?"  So  I  went  and  checked  the  footnotes  in  his  testimony.  They 
both  refer  to  two  GAG  cases.  I'd  like  to  submit  these  for  the  record. 

Pop-up  dispensers,  one  of  the  examples  in  his  testimony.  This 
was  a  case  of  a  procurement  of  paper  towels  for  Government  lab- 
oratories, for  medical  research  laboratories,  and  the  scientists  had 
said  that  if  you  had  to  reach  into  the  dispenser  each  time  that  you 
wanted  to  take  out  a  paper  towel,  it  contaminated  the  other  towels 
with  your  material.  The  GAG  upheld  the  Government's  ability  to 
j.se  a  pop-up  dispenser.  Not  a  horror  story  at  all.  Perfectly  reason- 
able. 

The  political  views  of  Grovernment  employees.  Mr.  Doke  said  that 
was  an  evaluation  factor, 

Mrs.  Maloney.  Dr.  Kelman,  would  you  yield  for  one  question  on 
that  last  example? 

Dr.  Kelman.  Yes,  I'd  be  happy  to,  ma'am. 
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Mrs.  Maloney.  I  agree  with  you  completely  and  I  applaud  your 
work  on  the  Federal  Acquisition  Streamlining  Act  (FASA)  that 
passed.  But  the  examples  that  you're  using  now  on  simplified  pro- 
cedures and  commercial  items  all  fall  clearly  below  the  $25  000 
threshold  and  the  $100,000  threshold. 

So  all  of  these  examples  have  been  taken  care  of  Under 
$100,000,  for  commercial  items,  now  it's  the  law  that  thev  can  be 
bought  off  the  shelf 

This  particular  bill  doesn't  address  that.  This  particular  bill,  the 
ones  that  we're  questioning— in  fact,  it  removes  all  thresholds— the 
possibihty  of  a  threshold  at  $100,000  or  $500,000. 

So  I  agree  with  your  salad  dressing.  In  fact,  I  gave  a  speech  on 
the  floor  about  it  and  congratulated  the  Vice  President.  These  ex- 
amples have  already  been  taken  care  of  in  FASA  and  don't  address 
the  bill  that  we're  talking  about  now. 

Dr.  Kelman.  Congresswoman  Maloney,  that's  a  fair  question.  I'd 
agam  show  you  this  picture.  This  is  above  $100,000.  This  is  what 
the  provisions  in  H.R.  1670,  which  would  allow  us  to  use  simplified 
procedures  for  buying  commercial  products,  would  allow  us  to  ad- 
dress. This  blizzard  of  paperwork  for  a  standard,  off-the-shelf  com- 
mercial product;  this  is  completely  inappropriate,  completely  un- 
necessary. It  discourages  bidders  from  bidding,  and  this  is  a  pro- 
curement above  $100,000. 

Mrs.  Maloney.  What  is  it  that  they  bought? 

Dr.  Kelman.  MRI  machines. 

Mrs.  Maloney.  An  MRI  machine? 

Dr.  Kelman.  Magnetic  resonance  imaging  machines,  machines 
that  are  used  m  hospitals  for  diagnosing  people.  It's  an  off-the-shelf 
commercial  piece  of  technology,  and  this  is  what  the  bidders  had 
to  submit  in  a  proposal  for  that  commercial  product. 

Something  like  this  would  never  occur  in  the  commercial  market- 
place. 

Chair  Meyers.  I  wonder  if  the  gentleman  would  yield.  Mr.  Glov- 
er seems  to  have  a  comment  he  would  like  to  make  to  this,  and 
maybe  Mr.  Doke  also. 

Mr.  Glover.  A  small  irony.  I  happen  to  own  a  number  of  MRI 
clmics  around  the  country.  I  imported  some  MRIs  from  Europe.  In 
1988,  I  had  one  sitting  in  a  warehouse  and  I  looked  at  that  pro- 
posal. 

The  Government  didn't  just  ask  for  an  MRI.  They  asked  for  very 
detailed  specifications  of  exactly  which  MRI.  We  talked  with  the 
scientists  and  the  doctors  involved.  They  wanted  one  that  was  not 
only  state-of-the-art;  they  wanted  one  even  better  than  state-of-the- 
art.  They  got  real  picky  about  what  they  wanted. 

I  happened  to  be  in  that  business  and  I  happened  to  look  at  some 
Government  contracts  at  that  time.  They  didn't  want  just  MRIs; 
they  wanted  scientists  to  read  them;  they  wanted  somebody  to  pro- 
vide the  facilities. 

That's  a  pretty  rough  example,  because  at  that  time  I  did  have 
for  sale  an  MRI  sitting  in  a  warehouse  that  was  manufactured  by 
Technicare,  I  sure  would  have  loved  to  have  sold  it  to  the  Govern- 
ment. But  it  wasn't  just  "Sell  me  an  MRI."  It  was  very  detailed  and 
the  scientists  got  involved  and  got  real  picky  about  exactly  what 
they  wanted. 
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Chair  Meyers.  So  this  was  the  scientists  that  were  setting 
standards? 

Mr.  Glover.  The  contracting  officer  chose  not  to  say,  "Give  me 
one  that  meets  general  specs,"  out  went  very  detailed.  I  didn't  look 
at  every  one  of  them  because  there  was  this  pattern  of  this  one; 
looking  for  something  bigger,  better,  fancier.  Instead  of  saying, 
'The  FDA  says  this  is  approved,  sell  me  an  FDA-approved  MRI." 
They  said,  "Sell  me  one  that  meets  these  new  specs." 

Dr.  Kelman.  Sir,  Jere,  I  agree  with  you,  that's  the  problem,  that 
because  we  haven't  been  willing  to  say  simplv  to  vendors,  "Submit 
to  me  your  MRI;  let  us  evaluate  it  and  we'll  see  what  makes  the 
most  sense."  We've  required,  in  advance,  all  these  specifications  to 
be  established,  that  then  you  have  to  spend  this  kind  of  paperwork 
presenting  a  proposal  to  show  that  you've  met  all  these  specifica- 
tions. That  is  exactly  the  problem. 

Indeed,  what  the  Administration  has  asked  for  in  this  legislation 
is  the  ability,  and  it  would  be  allowed  for  under  the  simplified  com- 
mercial procedures  provisions  in  H.R.  1670,  of  the  Government 
simply  to  say  to  vendors,  "Send  me  in  your  stuff  and  let  us  take 
a  look  at  it  and  we'll  then  figure  out,  after  we've  taken  a  look  at 
what's  in  the  marketplace,  what  kinds  of  products  best  meet  the 
Government's  needs." 

Mrs.  Maix)NEY.  Would  you  yield  on  that  example? 

Chair  Meyers.  Ms.  Maloney  and  then  I  think  Mr.  Doke  would 
like  to  comment. 

Mrs.  Maloney.  Well,  going  back  to  the  example  of  the  MRI,  the 
problem  there  was  specifically  the  contracting  officer,  in  whom  you 
now  want  to  give  all  of  the  power  with  no  guidelines. 

If  the  contracting  officer  had  said,  "Give  me  a  State  of  the  art 
MRI;  I'm  going  to  competitively  bid  it,  closed  bid,  just  standard 
state  of  the  art,"  it  could  have  been  handled  in  20  days.  But  the 
contracting  officer,  because  someone  in  Government  said,  "Oh,  by 
the  way,  we  don't  want  standard  state  of  the  art;  we  want  the  sci- 
entists involved  and  we  want  X,  Y,  or  Z  and  we  want  this,  that  and 
the  other,  it's  got  to  be  this  machine,"  that's  why  it  then  became 
complicated  specs. 

So  that,  I  don't  think,  is  a  good  example.  Under  the  proposed  law 
before  us,  we  would  have  the  same  problem  because  the  contracting 
officer  would  have  total  power.  They  could  come  in  and  say,  "You 
know,  we  want  one  that  can  only  process  blue  material."  I  don't 
know,  just  using  some  example,  some  silly  spec. 

You  see  what  I'm  saying?  The  problem  there  was  the  contracting 
officer,  who  then  drew  complicated  specs.  He  could  simply  have 
said,  "Give  me  state  of  the  art." 

Dr.  Kelman.  Ma'am,  I  guess  my  view  would  be  the  problem  in 
the  system  was  not  the  contracting  officer.  The  problem  was  that 
the  contracting  officer  had  to  protect  herself  or  himself  against  the 
situation  where  you  would  have  gotten  in  some  claimed  MRI  ma- 
chine that  had  no  acceptance  in  tne  commercial  marketplace,  that 
came  in  as  a  purported  low  bid,  and  that  we  would  have  had  to 
accept  that. 

So  to  avoid  that,  we've  developed  these  complicated  specs  be- 
cause we  don't  trust  the  contracting  officer  simply  to  say,  "Look, 
you  sent  in  this  machine.  This  isn't  going  to  meet  anybody's  needs. 
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The  past  performance  is  terrible.  You've  never  succeeded  in  selling 
this  to  any  commercial  customer.  You've  built  this  in  your  garage 

for  the  Government.  This  isn't  going  to  meet  the 

Mrs.  Maloney.  But  the  law  says  the  lowest  quahfied  bidder.  So 
if  it  IS  built  in  the  garage  and  isn't  sold  on  the  commercial  market 
and  doesn't  fit  anybody's  needs,  if  I  were  a  contracting  officer,  I'd 
throw  it  out  the  first  day. 

Chair  Meyers.  I  think  we  have  two  people  who  would  like  to 

comment,  Dr.  Kelman.  Mr.  Doke  first  and  then  Mr.  Vander  Schaaf 

Mr.  Doke.  First  of  all,  I'll  buy  Dr.  Kelman  a  steak  dinner  if  the 

Government  has  ever  bought  any  MRI  machine  on  a  low  bid.  They 

always  do  it  on  the  basis  of  quality  and  other  evaluation  factors. 

Second,  you  have  to  distinguish  the  issues  of  what  the  Govern- 
ment buys  from  how  it  buys  it.  Right  now,  the  Government  has 
complete  authority,  complete  discretion  to  use  whatever  specifica- 
tions it  wants  to  specify  an  MRI  machine.  That's  the  user  people. 
That's  not  the  system  of  competition  or  excluding  suppliers. 

It  can  be  done  right  now,  and  we've  got  to  separate  those  issues 
because  every  time  somebody  wants  to  throw  out  the  system  and 
throw  the  baby  out  with  the  bathwater,  they  want  to  come  up  with 
a  horror  story. 

It's  the  Government  specification  writers  that  say  that  we've  got 
to  submit  proposals  in  15  copies  and  that  we  have  to  have  written 
responses  to  each  specification  item.  That  doesn't  have  to  be  done 
today.  All  they  have  to  do  is  cut  it  back. 

I've  got  to  comment,  as  personal  privilege,  to  the  footnote  in  my 
article  on  the  pop-up  dispenser.  That's  my  point.  If  the  Government 
wanted  that,  why  didn't  the  doctor  say,  in  the  specifications,  they 
wanted  one  they  didn't  have  to  touch,  rather  than  secretly  grading 
it  on  the 

Dr.  Kelman.  That's  not  true.  Read  the  case.  It  was  in  the  speci- 
fication that  the  Government  required  a  pop-up  dispenser.  The  case 
is  right  here. 

Chair  Meyers.  Mr.  Vander  Schaaf 

Mr.  Vander  Schaaf.  I'd  just  like  to  add  that  the  problem  here 
appears  to  be  in  the  specification  and  not  in  the  procurement  proc- 
ess at  all.  I'm  not  sure  it's  a  very  good  example  in  that  sense  be- 
cause the  Government  obviously— and  that's  often  a  problem  in  our 
business,  in  the  Defense  Department— we  don't  buy  the  commercial 
item.  We  buy  the  commercial  item  plus  something  else,  plus  some- 
thing else,  and  then  you  write  the  spec  and  you've  got  trouble. 

I  have  difficulty  with  the  legislation  that's  before  you.  Under  it 
if  we're  going  to  buy  a  new  MRI  that's  never  been  sold  before,  be- 
cause there  isn't  one  like  it  on  the  market,  the  Government  would 
no  longer  have  any  right  to  understand  how  the  pricing  was  de- 
rived. We  would  not  get  any  cost  or  pricing  data  in  this  procure- 
ment. 

But  getting  back  to  Mr.  LaFalce's  first  question,  there  are  some 
things  I  think  Congress  can  do  to  help  make  it  simpler  when  we 
buy  commercial  products.  There  are  a  lot  of  laws,  you  made  ref- 
erence to  some,  and  even  questioned  some  that  this  Small  Business 
Committee  is  responsible  for,  that  shouldn't  apply  to  simplified  ac- 
quisitions, under  $100,000,  but  that  still  apply.  They're  just,  to  me 
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incompatible  with  commercial  practice.  We  don't  use  them  out 
there. 

Mr.  LaFalce.  Such  as? 

Mr.  Vander  Schaaf.  Such  as  Buy  America  Act,  the  Berry 
Amendment,  foreign  content.  We've  got  things  under  domestic 
source  restrictions  such  as  ball  bearings  and  roller  bearings,  all 
sorts  of  things  that  when  you're  buying  under  $100,000,  you've  got 
to  put  a  provision  in  the  contract. 

We've  got  ethics  requirements,  the  Byrd  Amendment,  prohibition 
on  certain  persons  doing  business  with  Grovernment,  Walsh-Healey, 
Service  Contract  Act,  all  of  these  laws  should  not  apply  below 
$100,000,  if  you're  really  going  to  go  to  simplified  commercial  ac- 
quisitions. 

Mr.  LaFalce.  Madam  Chair,  if  it's  not  in  the  witness's  testi- 
mony— you  weren't  reading  from  your  testimony,  were  you? 

Mr.  Vander  Schaaf.  No,  but  some  of  this  is  in  my  testimony. 

Mr.  LaFalce.  Well,  could  you  give  us  a  separate  list  of  all  those 
items  you  were  suggesting  for  our  consideration  that  apply  to  con- 
tracts, at  least  under  $100,000? 

Mr.  Vander  Schaaf.  These  laws,  for  the  large  part,  all  have  spe- 
cial constituencies,  and  that's  fine.  Maybe  there's  a  national  policy 
and  interest  when  we're  really  dealing  with  big  items,  but  99  per- 
cent of  our  purchases  are  under  $100,000,  99  percent.  We  can  go 
to  commercial  practices.  We're  looking  at  things  like  using  commer- 
cial bank  credit  cards  to  get  rid  of  a  lot  of  the  finance  and  account- 
ing workload. 

This  is  something  Congress  can  deal  with,  rather  than  trying  to 
determine  the  specifications  on  an  MRI  machine.  To  me,  that's  the 
kind  of  thing  that  you  have  got  to  look  at. 

Chair  Meyers.  Have  we  exhausted  this  question?  One  more 
question,  Mr.  LaFalce? 

Mr.  LaFalce.  Well,  Mr.  Vander  Schaaf  is  going  to  submit  to  the 
committee  a  list  of  all  those  laws  that  stifle  the  contracting  officer, 
and  yet  all  of  them  had  some  societal  goal.  Would  you  articulate 
a  second  list,  for  each  law  you  want  repealed,  what  an  appropriate 
goal  might  be. 

Mr.  Vander  Schaaf.  I  understand. 

Mr.  LaFalce.  So  that  we  can  achieve  that  goal  without  the  legis- 
lative micromanagement  and  straitjacket. 

Mr.  Vander  Schaaf.  I'm  not  saying  these  laws  are  entirely  bad 
and  they  ought  to  be  repealed,  but  they  ought  not  be  applied  to 
those  acquisitions  that  we're  trying  to  get  into  the  commercial 
world.  They're  incompatible  with  commercial  practice,  and  that's 
the  point  I'm  trying  to  make. 

[The  list  of  suggested  exemptions  may  be  found  in  the  appendix.] 

Chair  Meyers.  Thank  you  very  much.  Mr.  LaTourette. 

Mr.  LaTourette.  Thank  you.  Madam  Chair.  I  have  a  couple  of 
H.R.  1670  specific  questions.  I'd  just  like  the  take  of  the  panel  on 
this. 

One  of  the  criticisms  that  was  leveled  against  H.R.  1670  during 
the  mark-up  in  Government  Reform  and  Oversight  was  the  lack  of 
some  hearings  and  input  on  a  couple  of  the  provisions  that  I'd  like 
to  ask  about.  If  anyone  has  an  opinion,  just  jump  in. 


27 

One  is  the  provision  in  last  year's  FASA  that  permits  State  and 
local  governments  to  buy  off  the  Federal  Supply  Schedules.  I  imag- 
ine when  this  legislation  arrives  at  the  floor,  there  will  be  an 
amendment  in  some  form  that  will  delay  State  and  local  govern- 
ments having  the  ability  to  do  that. 

One,  I'd  ask  anyone  who  has  an  opinion  on  that  to  offer  that 
opinion.  Second,  smce  we're  under  the  2-minute  rule,  I'll  ask  my 
second  question  so  you  can  answer  both  questions. 

As  you  know,  H.R.  1670,  in  its  current  form,  also  deals  with 
recoupment  and,  I  believe,  revokes  the  recoupment  provisions  for 
purchases.  I'd  like  to  know  the  take  of  the  panel  on  that,  as  well. 

Chair  Meyers.  Who  would  like  to  respond  to  that? 
^  Dr.  Kelman.  The  Administration  has  views  on  both  those  issues. 
I'd  be  happy  to  give  them  to  you,  Congressman  LaTourette. 

On  the  cooperative  purchasing,  what  FASA  did  last  year  was  to 
open  up  the  opportunity — not  a  requirement,  the  opportunity — to 
State  and  local  governments,  homeless  shelters,  nonprofit  hospitals 
and  so  forth,  if  they  so  chose,  to  buy  off  of  the  contracts  that  the 
Federal  Government,  GSA  or  the  VA  or  whatever,  has  with  compa- 
nies on  the  Federal  Supply  Schedules. 

Presumably,  they  would  only  ch-^ose  to  do  that  if  the  State  and 
local  governments  were  getting  better  prices.  It  was  not  a  require- 
ment. It  was  just  an  opportunity  to  save  the  taxpayers  at  State  and 
local  governments  money. 

Unfortunately,  even  before  this  provision  in  FASA  has  been  able 
to  be  implemented,  a  special  interest  campaign  has  surfaced  to  re- 
peal that  provision  which  is  designed  to  save  State  and  local  tax- 
payers money. 

The  Administration  strongly  urges  Members  of  this  committee,  in 
your  own  interest  and  support  of  the  taxpayers  of  State  and  local 
governments,  to  oppose  this  special  interest  amendment  if  it  should 
hit  the  floor.  If  this  amendment  passes,  taxpayers  in  State  and  lo- 
calities will  lose. 

On  recoupment,  this  is  not  directly  a  procurement  issue,  but  the 
Administration's  position  on  recoupment  is  that  we  support  the 
Clinger-Spence  mark-up  and  have  supported  the  repeal  of  the  stat- 
utory recoupment  requirements  as  a  way  to  improve  the  export 
competitiveness  of  the  defense  industry.  It's  not  directly  a  procure- 
ment issue,  but  the  Administration  has  supported  Chairman 
Clinger  and  Chairman  Spence  on  this. 

Mr.  LaTourette.  Thank  you.  Is  there  anyone  on  the  panel  with 
a  different  take  on  the  first  question,  State  and  local  purchasing 
off  the  Federal  supply  schedule?  Anyone  have  a  different  view?  I 
appreciate  it.  Mr.  Doke? 

Mr.  Doke.  I'm  not  aware  of  any  issue  that  has  been  raised,  at 
least  in  our  area,  so  I  have  no  opinion  one  way  or  the  other  on  that. 
I  would  support  the  view  strongly  about  eliminating  the 
recoupment.  I  think  that  has  posed  a  handicap  to  American  busi- 
nesses overseas,  and  I  think  it  would  be  a  great  advantage  to  elimi- 
nate it. 

Mr.  LaTourette.  I  think  the  criticism,  if  I  understand  the  case, 
not  bemg  expert  or  studying  it  extensively,  on  the  State  and  local 
purchasing  off  the  Federal  Supply  Schedules,  is  it's  a  parochial 
issue.  The  Federal  Supply  Schedules  may  have  vendors  nationwide 
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but,  for  instance,  in  Cleveland,  Ohio,  if  you  didn't  make  that  par- 
ticular list,  it  would  exclude  a  Federal  agency  within  Cleveland, 
Ohio — it  wouldn't  exclude  them  because  it's  optional;  I  understand 
that,  but  the  feeling  was  it  would  somehow  damage  the  parochial 
interests.  If  none  of  you  have  a  view  in  that  regard,  then  you've 
answered  my  question. 

Dr.  Kei-MAN.  If  the  local  supplier  is  competitive,  they  will  con- 
tinue to  get  the  business. 

Mr.  LaTourette.  I  appreciate  it  very  much.  Thank  you.  Madam 
Chair. 

Mr.  Vander  Schaaf.  I  probably  ought  to  make  a  comment  about 
the  second  provision,  dealing  with  the  international  competitive- 
ness and  the  idea  that  we  would  no  longer  charge  the  research  and 
development  cost.  We've  waived  it  in  many,  many  cases  already, 
but  I  have  to  point  out  to  the  committee,  between  1995  and  the 
year  2000,  the  United  States  Government  would  collect  about  $1 
billion  from  these  R&D  charges  on  foreign  sales  that  were  made 
and  help  us  recover  some  of  the  U.S.  taxpayers'  investment  in  the 
original  R&D  for  those  military  products  that  we  sell  overseas. 

We  have  basically  opposed  this.  We  find  that  the  United  States 
Government's  military  suppliers  have  no  problem  competing  in  for- 
eign markets.  In  fact,  they  dominate  most  of  the  foreign  military 
markets.  Since  the  taxpayers  do,  in  fact,  put  their  money  up  to  do 
the  R&D,  to  make  the  original  equipment,  we've  historically  done 
this,  ever  since  the  Arms  Export  Control  Act  of  1968  or  there- 
abouts. 

I  would  be  concerned  about  just  eliminating  that  $1  billion  of  re- 
ceipts to  the  U.S.  Treasury. 

Mr.  LaTourette.  You  have  information  that  disputes  the  claims 
of  those  engaged  in  the  sales,  that  they're  losing  business  to 
France,  Italy  and  Germany  because  of 

Mr.  Vander  Schaaf.  Yes.  Our  work  would  show  that  if  you  look 
at  where  suppliers  are  going  to  buy  military  equipment,  we're  the 
leading  edge.  When  buyers  want  to  purchase  military  equipment, 
they  come  to  the  United  States  to  purchase  it. 

We  may  lose  an  occasional  sale  here  and  there,  but  we're  very 
competitive  in  world  markets  in  military  equipment. 

[Supplemental  material  subsequently  submitted  by  Mr.  Vander 
Schaff  may  be  found  in  the  appendix.] 

Mr.  LaTourette.  Thank  you.  Madam  Chair. 

Chair  Meyers.  Thank  you,  Mr.  LaTourette. 

Let  me  ask  a  question,  and  I'll  direct  it  to  Mr.  Doke  and  Mr. 
Glover,  maybe  Mr.  Glover  first. 

Dr.  Kelman  says  that  the  current  competition  requirements  are 
broken,  the  current  system  is  broken.  Mr.  Glover,  you  have  experi- 
ence in  both  the  private  sector  and  public  sector  contracting.  Are 
there  legitimate  differences  between  commercial  buying  practices 
and  public  contracting  procedures? 

Mr.  Glover.  I  think  so,  clearly.  The  motivation  factor  when  I'm 
in  the  private  sector  was  always  based  on  long-term  price.  Simply, 
I  knew  that  assuming  I  could  get  the  quality  that  I  wanted,  if  I 
got  the  lowest  price,  I  was  always  very  happy.  People  who  were 
working  for  me,  who  were  doing  purchasing,  they  knew  that  was 
the  motivation.  In  the  private  sector,  there  s  only  one  motivation: 
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How  can  I  make  a  profit?  If  I  pay  less  for  supplies  and  equipment 
that  I  need,  then  that's  my  only  motivation,  making  a  profit,  the 
bottom  line. 

On  the  other  hand,  for  Grovernment,  price  is  only  a  factor  to  be 
considered  but  by  no  means  the  primary  factor.  Oflen  the  person 
wanting  the  particular  good  or  service  wants  it  very  quickly.  They 
want  it  from  somebody  that  they're  very  comfortable  with  and  who 
is  very  reliable,  someone  they've  been  doing  business  with  over 
time.  They  don't  like  to  change. 

So  if  they  can  find  a  way  that  price  isn't  the  determining  factor, 
they're  often  happy  about  that.  If  you  look  at  the  situation  we're 
in  right  now,  where  seven  companies,  who  have  developed  an  ex- 
pertise at  providing  goods  and  services  to  the  Government,  doing 
more  business  than  all  small  businesses  combined,  obviously  the 
system  isn't  perfect.  I  was  glad  to  hear  the  numbers  because  I'd 
heard  a  range  of  from  5  to  90  percent.  I  was  glad  to  hear  the  25 
to  33  percent  range — that's  why,  in  the  private  sector,  we  compete 
everything.  We  may  not  do  it  every  solicitation,  but  we  do  it  peri- 
odically. 

Chair  Meyers.  Thank  you.  Mr.  Doke? 

Mr.  Doke.  I  think  we  have  to  realize  that  doing  business  with 
the  Grovernment  is  a  different  business  than  the  commercial  world. 
It's  not  just  different  in  degree.  It's  different  in  kind.  You  cannot 
make  Government  business  commercial  business,  no  matter  how 
hard  you  try. 

One  of  the  parties  is  the  sovereign,  and  that  involves  sovereign 
immunity.  It  has  official  immunity  of  its  employees.  You  can't  sue 
them  if  they  lie,  cheat  or  steal,  because  of  official  immunity.  You've 
got  a  changes  clause  that  permits  the  Government  unilaterally  to 
change  and  defer  paying  you,  for  years,  an  equitable  adjustment  on 
the  contract. 

You've  got  a  disputes  provision  that  says  the  contracting  officer 
makes  the  decision.  That's  one  party  to  the  contract  deciding  dis- 
putes— unheard  of  in  the  commercial  world. 

You've  got  a  provision  in  Government  contracts  that  says  that  if 
the  contracting  officer  decides  that  black  is  white,  you've  got  to  con- 
tinue performance.  You  can't  stop  work  and  have  your  own  remedy 
because  you've  got  to  do  whatever  the  contracting  officer  says;  oth- 
erwise, you're  in  breach  of  contract,  even  if  you're  right  in  your 
viewpoint. 

You  have  termination  for  convenience.  If  the  Government  cancels 
the  contract,  they  don't  have  to  pay  you  anticipated  profits,  like  you 
do  in  the  commercial  world,  because  the  contract  says  they  don't. 

All  the  socioeconomic  provisions  you  mention,  they  are  not  in  the 
commercial  world.  So  you  can't  compare  apples  with  oranges  and 
sav  we've  got  to  make  the  two  the  same  because  it's  a  fundamen- 
tally different  kind  of  business. 

Chair  Meyers.  Thank  you,  Mr.  Doke. 

Let  me  ask  a  question  of  Mr.  Doke  and  Mr.  Vander  Schaaf. 
Maybe  Mr.  Johnson  would  like  to  reply  to  this  one.  Do  you  believe 
that  the  current  statutory  and  regulatory  system  for  procurement 
give  contracting  officers  adequate  flexibility  to  exercise  judgment*? 

Mr.  Vander  Schaaf.  I  do,  ma'am,  yes.  I  think  the  current  sys- 
tem gives  them  a  lot  of  flexibility.  They're  sometimes  afraid  to  use 
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some  of  the  flexibility  they  have  and  we've  seen  contracting  officers 
who  want  cost  or  pricing  data  sometimes  to  use  it  as  a  crutch  when 
there's  price  information  available  they  can  use  to  establish  a  rea- 
sonable price.  But  all  in  all,  I  think  they  have  a  high  degree  of 
flexibility  if  they're  willing  to  use  it. 

Mr.  Johnson.  The  answer  to  your  question  is  definitely  yes.  I 
think  it's  a  matter,  however,  of  personal  initiative  of  the  contract- 
ing officer.  A  lot  of  us  recognize  and  acknowledge  that  we  are  safe- 
guarding public  funds,  and  we  have  to  use  business  acumen  and 
common  sense  in  everything  that  we  do.  If  you  don't  find  that,  then 
you  just  can't  manage  public  funds  successfully. 

So  the  answer  to  your  question,  in  my  opinion,  is  yes,  the  flexibil- 
ity is  there.  Personal  initiative  is  a  major  factor,  management  sup- 
port, senior  executive  support,  and,  of  course,  the  Administrator  of 
OFPP  support.  When  you  put  all  those  instruments  together,  I 
think  we  can  make  the  process  a  whole  lot  better. 

Chair  Meyers.  Mr.  Doke? 

Mr.  Doke.  I'll  just  say  quickly  that  in  dealing  with  the  people 
representing  clients  dealing  with  the  Government,  our  biggest 
problem  is  the  contracting  officers  who  won't  exercise  the  judgment 
they  have,  the  discretion  they  have,  for  one  reason  or  another. 
There's  plenty  of  discretion  available  for  them  to  exercise. 

Limiting  the  number  of  suppliers,  they  can  do  it  with  the  com- 
petitive range  right  now.  The  Comptroller  General  will  support  re- 
ductions in  the  competitive  range  early  on,  even  up  to  one  person, 
as  long  as  it's  justified.  They'll  look  closely  at  it  if  it  gets  to  one. 

So  I  think  that  the  issue  is  give  them  the  support.  Let  them 
know  that  when  they  exercise  judgment,  that  they're  not  going  to 
be  criticized  by  their  superiors.  We  want  them  to  exercise  more 
judgment  in  those  areas. 

Dr.  Kelman.  If  I  could  just  say  one  thing,  ma'am,  if  there  is  con- 
sensus around  the  table  that  it's  a  good  idea  for  contracting  officers 
to  be  able  to  exercise  discretion  and  good  business  judgment,  that 
is  all  that  the  language  in  H.R.  1670  is  trying  to  do.  It  just  rem- 
edies the  fact  that  right  now,  CICA,  the  Competition  in  Contracting 
Act,  does  a  good  thing.  It  establishes  a  standard  that  says  we  need 
competition.  That's  a  good  thing. 

The  lower  prices  that  we  get,  that  Derek  Vander  Schaaf  referred 
to  refer  to  competition  versus  sole  source  buys.  The  Administration 
is  not  for  sole  source  buys.  I  don't  think  any — I  assume  nobody  at 
this  table  is  for  sole  source  buys. 

At  the  same  time,  there  is  nothing  in  the  existing  Competition 
in  Contracting  Act  that  in  any  way  encourages  the  Kevin  Johnson's 
or  the  others  of  the  world.  There's  nothing  that  tells  them  that 
Congress  believes  that  it's  all  right  for  them  to  use  good  business 
judgment,  good  common  sense. 

Most  of  the  messages  that  our  people  have  traditionally  gotten 
from  the  system  are  encouraging  them  in  the  opposite  direction.  A 
lot  of  our  people  are  doing  their  best  in  that  discouraging  environ- 
ment to  try  to  get  the  best  deal  for  the  taxpayer. 

All  we're  asking  is  that  Congress  add  onto  what  already  exists 
in  the  Competition  in  Contracting  Act  a  new  signal  that  talks 
about  the  importance  of  efficiently  and  effectively  meeting  the  tax- 
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payers'  needs  in  the  way  we  do  competitions.  There's  nothing  in  the 
statute  now  that  encourages  that. 

Chair  Meyers.  Mr.  Doke. 

Mr.  Doke.  I  just  want  to  say  that,  with  all  due  respect  to  Mr. 
Johnson,  I  don't  want  him  deciding  who  to  exclude  from  competing 
for  his  contracts.  I  think  he  has  good  judgment,  but  I  don't  want 
him  making  that  decision. 

Chair  Meyers.  Mr.  LaFalce. 

Mr.  LaFalce.  One  of  the  tests,  it  seems  to  me,  of  whether  the 
present  system  works  is  the  amount  of  litigation  that  takes  place 
under  the  present  system.  Now,  somebody  had  used  statistics — I 
think  it  was  46  percent  of  all  contracts  or  a  certain  kind  of  con- 
tracts are  litigated.  Could  someone — was  it  you.  Dr.  Kelman? 

Dr.  Kelman.  Yes,  it  was. 

Mr.  LaFalce.  Could  you  flesh  that  out?  If  this  is  an  inordinate 
amount  of  litigation,  who's  initiating  it?  Is  it  the  private  sector?  Is 
it  the  Government?  If  it  is  an  inordinate  amount  of  litigation,  what 
does  this  say  about  the  system? 

Dr.  Kelman.  The  figure  I  was  referring  to  is  a  recent  General  Ac- 
counting Office  study  that  showed  that  in  1990  to  1992,  about  45 
percent  of  information  technology  procurements  over  $25  million, 
one  or  more  of  the  losing  vendors  sued  the  Government  about  the 
decision. 

We  set  up  that  special  regime  that  makes  it  especially  easy  for 
vendors  to  sue  their  customers  in  the  Competition  in  Contracting 
Act  for  information  technology  procurements.  It  took  it  away  from 
the  existing  system  in  the  GAO,  which  works  well,  and  where  liti- 
gation is  kept  in  reasonable  bounds.  We  increased  the  incentives 
for  disappointed  vendors  to  sue  their  customers  in  the  Competition 
in  Contracting  Act.  It's  one  of  the  changes  the  Administration  has 
sought  this  year,  and  it's  part  of  the  punitive  environment  where 
our  contracting  officers 

Mr.  LaFalce.  To  what  extent  does  this  punitive  environment 
exist  only  in  the  IT  area  or  is  this  reflective  of  other  areas,  too? 

Dr.  Kelman.  It's  the  worst  in  the  IT  area,  which  is  also  not,  in 
my  view,  coincidentally  regarded  as  the  most  troubled  area  of  Gov- 
ernment procurement,  because  of  the  adversary  relationships,  the 
second-guessing  and  process  perfection  that  the  current  statutory 
regime  imposes  on  those  procurements. 

Chair  Meyers.  We're  going  to  have  to  move  on  because  we  have 
had  new  Members  come  in  that  I  think  would  like  to  join  the  ques- 
tioning, and  I'll  recognize  Mr.  Longley. 

Mr.  Longley.  Thank  you.  Madam  Chairman. 

Mr.  Doke,  I'd  like  to  follow  up  on  a  point  you  were  making  about 
when  you  cancel  a  contract,  you  need  to  pay  anticipated  profits.  Is 
that  the  way  the  system  is  set  up? 

Mr.  Doke.  In  the  commercial  world,  you  do.  In  the  commercial 
world,  if  you  enter  into  a  contract  to  build  a  50-story  building  and 
cancel  that  contract  the  next  day,  the  contractor's  entitled  to  all  the 
profits  that  he  would  have  made  if  he'd  been  permitted  to  build  the 
building,  over  5  years. 

Not  so  with  the  Government  since  the  Civil  War.  The  Govern- 
ment has  a  termination  for  convenience  clause  in  the  contract  that 
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says  the  next  day  it  can  cancel  the  contract  but  then  it  doesn't  have 
to  pay  you  any  profits,  except  on  work  you've  actually  done. 

Mr.  LoNGLEY.  Is  that  the  case  across  the  board? 

Mr.  DoKE.  Yes,  sir. 

Mr.  LoNGLEY.  Let  me  ask  a  question.  To  what  extent  in  the  con- 
tracting process  is  the  Government  actually  concerned  with  wheth- 
er or  not  the  vendor  is  going  to  make  a  profit  on  the  product  that 
he  or  she  might  be  selling  the  Government? 

Mr.  DoKE.  I'm  sorry,  I  don't  understand  your  question.  Actually, 
the  Government  is  not  concerned  about  whether  a  vendor  makes  a 
profit  or  not  if  it  performs  the  contract  right,  if  it's  a  firm,  fixed 
price  contract,  because  that's  the  risk  that  goes  with  the  bargain. 
You  might  take  a  profit  or  you  might  make  a  loss  if  it's  a  firm, 
fixed  price. 

On  the  other  hand,  when  the  Government  changes  the  bargain 
by  terminating  it  in  the  middle  of  performance  or  early  on,  then 
the  contractor  is  deprived  of  the  benefit  of  the  profit  that  it  would 
have  made  had  the  Government  fulfilled  its  bargain  and  not  termi- 
nated it,  canceled  it. 

Mr.  LoNGLEY.  Well,  part  of  where  I'm  coming  from  is  my  own  ex- 
perience, about  10  or  15  years  ago,  in  negotiating  the  sale  of  a 
small  product  to  an  agency  of  the  Defense  Department.  I  was 
struck  by  not  only  the  incredibly  cunibersome  paperwork  but  frank- 
ly, the  level  of  legal  complexity  involved  and  the  inability  of  the 
people  who  were  administering  the  contract  to  even  begin  to  under- 
stand the  system. 

I  was  lefl  with  the  very  distinct  impression  that  I  was  precluded 
from  offering  a  price  to  manufacture  a  specific  product  at  my  risk 
and  that  setting  a  fixed  price  was  very  much  part  and  parcel  of  the 
entire  negotiation. 

The  bottom  line  is  it  took,  I  think,  12  or  18  months  to  sell,  I 
think,  250  very  small  items  to  the  agency.  It  was  just  appalling  to 
me  to  see  how  complex  it  was  and  very  definitely  the  extent  to 
which  the  people  involved  weren't  conversant  totally  with  the  de- 
tails and  they  were  reviewed  and  micromanaged  by  another  two  or 
three  levels  of  bureaucracy.  Very  much  a  part  of  that  was  their 
concern  that  I  make  money  on  the  project  when,  in  fact,  I  was  only 
concerned  with  making  the  sale. 

Mr.  DoKE.  There's  no  obligation,  in  any  law  or  regulation,  for  the 
Government  negotiators  to  protect  you  or  to  assure  that  you  have 
a  profit.  In  fact,  quite  the  contrary.  If  there's  any  limitation,  they 
have  to  make  sure  that  whatever  profit  is  negotiated  with  you,  or 
estimated  profit,  is  reasonable,  and  they  have  to  make  that  deter- 
mination. It  can't  be  beyond  that. 

Mr.  LoNGLEY.  Are  there  contracts  that  are  entered  into  wherein 
there's  a  form  of  a  penalty  clause  that  could  amount  to  an  accelera- 
tion of  anticipated  profit? 

Mr.  DoKE.  There  are  contracts  that  would  say,  primarily 
multiyear  contracts,  that  there  may  be  a  cancellation  fee,  but  it 
will  not  accelerate  profit  because  under  the  termination  for  conven- 
ience clause,  if  they  cancel,  there's  a  strict  formula  that  says  you 
get  your  cost  and  only  a  profit  on  completed  work,  not  any  profit 
on  uncompleted  work. 
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Mr.  Johnson.  I  just  wanted  to  jump  in,  Mr.  Longley.  That  par- 
ticular example  that  you  shared  with  us  this  morning  is  really  an 
unfortunate  incident. 

What  we're  looking  at  doing  right  now,  in  my  opinion,  in  accord- 
ance with  FASA  and  H.R.  1670,  is  to  change  that  type  of  mentality 
when  it  comes  to  Federal  procurement. 

You  mentioned  1986  or  1987,  the  timeframe  approximately  8  or 
9  years  ago? 

Mr.  Longley.  Earlier  than  that,  '84. 

Mr.  Johnson.  At  IRS,  we  have  a  mission  within  our  procurement 
organization,  and  that  is  we  want  to  buy  the  right  product  and  the 
right  service  at  the  right  time  at  the  right  price.  Our  business  is 
service.  Obviously,  that  particular  mission  is  not  consistent  with 
what  you  had  to  deal  with. 

Now,  in  that  fixed  price  environment,  like  what  was  already  elo- 
quently stated,  the  risk  is  on  you  to  perform.  But  however,  we  will 
recognize  the  fact  that  a  business  is  in  business  to  make  a  profit, 
and  there  are  some  stipulations  which  mandate  up  to  a  certain  per- 
centage that  you  can  earn  under  a  Government  contract. 

But  I'm  here  basically  representing  our  front-line  procurement 
professionals  to  state  to  the  committee  this  morning  that  we  are 
committed  to  a  mindset  which  is  consistent  with  the  National  Per- 
formance Review,  consistent  with  FASA,  consistent  with  H.R.  1670, 
whereby  we  are  willing  and  ready  to  change  that  mindset  of  the 
contracting  officer,  but  we're  looking  for  that  buy-in  from  our  man- 
agement staff  and  fi-om  our  executives. 

When  all  of  us  get  on  the  same  sheet  of  music,  we  can  make  the 
Federal  procurement  process  that  much  better,  be  it  large  business, 
small  business,  women-owned,  8(a) — across  the  board.  That's  what 
I'm  here  to  articulate  this  morning. 

Mr.  Longley.  I  respect  that.  I  guess  the  point  I'm  trying  to  drive 
at  is  I  think  one  of  the  difficulties  we're  trying  to  address  is  that 
in  the  private  sector,  relationships  are  a  primary  factor  in  a  busi- 
ness environment. 

In  other  words,  I  might  know  you  and  you  have  some  personal 
confidence  and  trust  in  my  ability  to  perform  a  certain  service  or 
supply  a  certain  product,  and  that's  a  very  subjective  evaluation. 

Coming  back  to  Mr.  Doke's  point,  that  he  doesn't  want  to  feel 
that  he  or  his  client's  in  a  situation  where  an  individual  is  excluded 
from  being  considered.  Obviously,  anyone  who's  been  in  sales  un- 
derstands that  dislodging  an  existing  relationship  is  a  very  difficult 
process  because  people  prefer  to  deal  with  people  who  they've  dealt 
with  before. 

What  I'm  really  driving  at  is  when  you  mention  the  three  or  four 
different  acts,  and  maybe  the  fourth  or  fifth  or  sixth  different  acts, 
what  we've  effectively  done  is  turn  the  process  into  a  regulatory 
game.  Frankly,  that  takes  away  totally  from  the  ability  of  an  indi- 
vidual to  exercise  any  common  sense  whatsoever,  because  I  don't 
care  how  smart  you  are,  you're  going  to  be  subject  to  attack  based 
on  some  presumed  nuance  that  somebody  can  find  in  some  para- 
graph of  some  law  or  regulation,  and  you're  going  to  get  tied  up  or 
rim  the  risk  of  being  thrown  into  court  strictly  on  the  basis  of  the 
abundance  of  verbiage  that  we  have  constructed,  in  the  form  of  reg- 
ulation and  law,  designed  to  simplify  the  process. 
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Dr.  Kelman.  Congressman  Longley,  I  think  it's  fair  to  say  that 
you  have  just  expressed  the  views  on  this  topic  both  of  the  Presi- 
dent and  of  the  Speaker  of  the  House. 

Chair  Meyers.  But  I  do  think  that  you  kind  of  hear  what  you 
want  to  hear  because  what  I  hear  him  saying  is  that  he  is  very  con- 
cerned about  this  nuance  and  this  flexibility  that  can  come  into  the 
system.  What  H.R.  1670  says  is  let's  increase  that. 

Dr.  Kelman.  Maybe  I  misheard.  Sir,  were  you  saying  you're 
afraid  that  the  system  had  too  much  flexibility?  Maybe  I  did 
mishear  you. 

Mr.  Longley.  I  look  very  favorably  on  suggestions  that  we  take 
however  hundreds  of  thousands  of  pages  of  procurement  regula- 
tions there  are  and  we  consign  them  to  the  incinerator  and  that  we 
start  over.  We've  added  act  on  top  of  act  on  top  of  act,  with  the  net 
result  that  we've  just  expanded  exponentially  the  potential  for  in- 
ducing confusion  and  delay  in  the  process. 

I'll  just  give  you  a  very  quick  anecdote,  and  this  might  summa- 
rize where  I'm  really  coming  from.  If  you've  read  Benjamin  Frank- 
lin's autobiography,  he  has  a  section  where  he  talks  about  at  one 
point  in  his  life  he  was  a  vegetarian.  This  coincided  with  his  decid- 
ing to  take  a  boat  from  Boston  to  Philadelphia. 

Being  at  sea,  they  were  becalmed  and  without  food.  He  noticed 
that  the  sailors  on  the  boat  were  pulling  in  fish  and  eating  them. 
Of  course,  he  as  a  vegetarian,  entered  into  a  mental  debate  over 
whether  or  not  a  fish  was  meat. 

After  3  or  4  days,  he  finally  concluded  that  he  noticed  that  when 
the  fish  were  gutted,  that  there  were  other  fish  inside  the  fish.  So 
he  concluded  that  if  they  ate  each  other,  there  was  nothing  wrong 
with  him  eating  them.  The  summary  paragraph  or  line  was  that 
"What  a  wonderful  thing  it  is  to  be  a  reasonable  person,  since  it 
enables  one  to  make  or  find  a  reason  for  anything  one  has  a  mind 
to  do". 

Mr.  Longley.  That  is  what  I'm  suggesting  is  the  problem  with 
a  lot  of  the  statutes  and  regulations  that  we're  adopting.  We  are 
literally,  in  our  desire  to  simplify  the  process,  actually  making  it 
far  more  difficult. 

I  think  we  need  to  get  right  back  to  some  very  basic  issues, 
which  are  that  yes,  we're  going  to  have  to  trust  some  people,  and 
maybe  the  focus  ought  to  be  on  how  do  we  exercise  two  principles. 
One  is  openness,  and  second  is  oversight. 

Dr.  Kelman.  I  agree  with  you  completely. 

Chair  Meyers.  Thank  you  very  much,  Mr.  Longley.  Mr.  Bentsen 
and  then  I  would  like  to  recognize  Ms.  Maloney.  She  is  not  on  the 
committee,  but  she  has  stayed  with  us  through  the  entire  question- 
ing period  and  I'd  like  to  recognize  her,  Mr.  Bentsen. 

Mr.  Bentsen.  Thank  you.  Madam  Chair. 

Dr.  Kelman,  I  have  to  echo  my  colleague  who  just  spoke.  I  have 
had  some  experience  in  contracting  with  State  Governments  and 
local  governments,  and  sometimes  you  wonder  whether  to  not  we 
are  making  it  harder  in  our  efforts  to  make  competition  greater, 
that,  in  fact,  the  Government  ends  up  not  getting  such  a  good  deal. 

I  appreciate  what  you're  trying  to  do  or  what  you  think  about 
H.R.  1670  and  the  idea  of  looking  at  past  practices  and  looking  at 
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quality,  maybe  going  back  to  some  of  the  goals  of  the  Brooks  Act, 
the  Brooks  language,  when  that  came  about. 

I  would  like  to  ask,  though,  and  Mr.  LaFalce  talked  about  this, 
the  question  of  litigation,  and  whether  to  not  while  we're  trying  to 
achieve  this  flexibility  that,  in  fact,  we  might  end  up  with  increas- 
ing the  avenues  for  more  protests,  more  litigation.  Is  there  a  proc- 
ess by  which  we'll  see,  if  we  were  to  enact  H.R.  1670,  would  we  see 
agencies'  contracting  officers  write  rules  that  are  tighter,  in  order 
to  address  that? 

Dr.  Kelman.  Sir,  I  think  that's  a  fair  question  and  it's  a  fair  con- 
cern. I  think  that  what  the  Administration  is  asking  for  is  two 
things  in  this  regard. 

First  of  all,  we're  trying,  in  the  bid  protest  area,  for  information 
technology  procurements,  to  change  the  statutory  regime  which 
currently  makes  it,  to  be  quite  honest,  too  easy  for  a  disgruntled 
vendor,  for  almost  any  reason,  to  go  and  sue  their  customers,  a  con- 
cept that  has  no  correspondence  in  the  commercial  world.  So  we're 
trying  to  change  that  statutory  regime  to  put  it  more  back  in  bal- 
ance. 

Second,  I  think  that  as  I  read  the  purpose  of  H.R.  1670,  in  giving 
more  statutory  encouragement  or  backbone  to  the  idea  that  we  are 
going,  in  the  context  of  a  competitive  system,  and  we  want  a  com- 
petitive system — I  want  to  underline  that — ^in  the  context  of  a  com- 
petitive system,  we're  going  to  try  to  find  ways  to  streamline  the 
process  and  to  introduce  greater  judgment  into  the  process. 

By  Congress  endorsing  that  approach  in  statute,  it  seems  to  me, 
and  then  further  implementing  regulation,  you're  reducing  the  op- 
portunities for  litigation  by  people  who  claim  that  there  was  "too 
much  subjectivity"  or  various  other  kinds  of  allegations  that  basi- 
cally come  down  to  saying  the  contracting  officer  did  this  terrible 
thing:  They  used  their  judgment  and  common  sense. 

So  I  see  H.R.  1670,  or  particularly  the  provisions  of  H.R.  1670 
that  authorize  more  streamlining  and  more  use  of  business  judg- 
ment, as  congressional  backing  for  reducing  litigation,  by  saying 
we're  going  to  run  a  more  common  sense  system  and  we're  going 
to  allow  our  folks  to  use  more  common  sense. 

Chair  Meyers.  If  the  gentleman  would  yield,  I  believe  that  Mr. 
Berger  would  like  to  comment  on  this,  and  then  I  think  Mr.  Doke 
would  like  to  comment,  if  you  have  no  oWection. 

Mr.  Berger.  Yes,  thank  you.  Madam  Chairman. 

I  think  it's  fair  to  say  that  whenever  Congress  acts,  in  any  arena, 
but  we'll  confine  our  remarks  to  the  procurement  area,  it  will  give 
rise  to  more  protests,  simply  because  whenever  you  have  a  new 
congressional  enactment,  you  have  new  words  on  the  statute  books 
and  there's  always  somebody  who's  going  to  want  to  test  those 
words,  find  out  what  they  mean,  find  out  what  they  mean  in  any 
given  circumstance. 

So,  for  some  period  of  time,  there's  always  going  to  be  litigation 
that  is  spewed  forth  simply  because  Congress  has  given  us  a  new 
law  or  Congress  has  changed  the  law.  We  saw  it  happen  with 
CICA.  I'm  sure  we're  going  to  see  it  happening  with  FASA,  and 
we'll  see  it  with  any  other  enactments  that  come  along. 

In  the  long  term,  I  think  it's  entirely  possible  that  when  there 
are  less  detailed  requirements  in  the  laws  and  regulations  and  it's 
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clear  from  the  law  that  judgment  areas  are  being  carved  out,  so 
long  as  those  judgments  are  being  reached  in  some  reasonable  way, 
there  won't  be  quite  the  same  basis  for  protest  as  you  might  see 
under  more  strict  rules  and  regulations. 

So,  in  the  long  term,  you  may  see  a  lessening  of  the  litigation. 
But  I  want  to  come  back  to  something  that  Mr.  LaFalce  asked  be- 
fore. You  asked  about  numbers.  Governmentwide,  in  terms  of  all 
procurements,  not  just  IT  procurements.  The  rate  of  protest  is  very 
small.  In  fact,  the  number  of  protests  that  are  received  is  probably 
less  than  1  percent  of  the  total  number  of  contracts  that  are  award- 
ed. 

Chair  Meyers.  I  appreciate  your  bringing  that  out. 

Mr.  Berger.  Of  that  1  percent  that  are  protested,  a  very  small 
fraction  of  those,  far  less  than  half,  actually  go  through  the  entire 
protest  process  and  result  in  a  formal  decision  and,  along  the  way, 
hold  up  the  existing  procurement. 

So  overall,  it's  always  been  my  judgment  that  the  protest  proc- 
ess, in  general,  overall,  does  not  provide  a  real  undue  burden  on 
the  procurement  system.  In  fact,  what  it  probably  does,  as  Mr. 
Doke  alluded  to  in  his  testimony,  is  help  the  overall  system. 

Chair  MEYERS.  Mr.  Doke. 

Mr.  Doke.  Yes,  the  only  basis  on  which  to  protest  a  contract 
award  is  on  the  basis  the  Government  violated  a  law  or  a  regula- 
tion. There's  no  basis  to  protest  that  someone  disagrees  with  the 
judgment.  There's  case  after  case  that  says  that. 

The  reason  we  have  so  many  protests  is  the  Government  doesn't 
tell  competitors  what  the  rules  are,  and  they  have  to  protest  to  find 
out  why  they  have  lost.  The  Government  doesn't  disclose  the  eval- 
uation plan.  The  Government  doesn't  disclose  the  rating  system, 
how  they  were  graded. 

The  only  way  a  competitor,  who's  spent  $1  million  or  $500,000 
to  prepare  a  proposal,  can  find  out  why  the  contract  was  lost  is  to 
file  a  protest,  and  then,  in  discovery,  it  gets  surfaced. 

If  we  would  just  require  them  to  disclose  it  up  front,  which 
makes  good  business  sense — these  are  the  rules  we're  going  to  play 
by — then  a  protest  would  not  be  necessary. 

Now,  Congress  can  reduce  the  amount  of  protests  by  legislative 
fiat,  but  if  you  do  that,  you're  just  going  to  let  the  Administration 
and  procurement  officials  bury  their  mistakes,  and  let  them  go 
unsurfaced,  and  I  don't  think  that's  good  for  the  system. 

Dr.  Kelman.  If  I  could  just  give  my  views  on  this  briefly,  I  agree 
with  Mr.  Berger  that  the  protest  system  at  GAO  that  involves 
about  90  percent  of  our  procurements  works  well  to  balance  the 
proper  function  of  a  protest  system  and  the  ability  to  conduct  an 
intelligent  procurement.  We  think  the  system  does  work  well  there. 
There's  a  modest  number  of  protests,  and  so  forth. 

Unfortunately,  at  this  other  body  that  was  set  up  by  the  Com- 
petition in  Contracting  Act  of  1984,  I  wish  I  could  say  were  the 
case  that  decisions  are  only  overturned  if  there's  a  violation  of  law 
or  regulation.  We  just  had  a  case  2  or  3  months  ago  involving  a 
major  Air  Force  procurement  where  the  successful  offeror  was  cho- 
sen based  on  their  superior  past  performance  and  another  contrac- 
tor lost  with  a  significant  record  in  the  evidence  of  poor  perform- 
ance and  a  poor  willingness  to  satisfy  the  customer. 
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The  protest  body,  the  GSBCA,  overturned  the  decision  of  the 
Government  because  it  had  not  provided  a  quantitative  dollar 
value  for  how  much  the  improved  ability  of  the  winning  contractor 
to  satisfy  the  customer,  to  deliver  on  time  and  so  forth,  they 
haven't  given  a  quantified  dollar  value  of  why  that  was  worth  more 
than  the  small  price  premium  which  the  more  reliable  contractor 
had  offered. 

So  I  wish  it  were  the  case  that  at  GSBCA  currently,  this  other 
body  for  information  technology  procurements,  that  decisions  are 
only  overturned  where  there's  a  violation  of  law  or  regulation. 
That's  what  the  Administration  is  asking  for.  The  Administration's 
proposal  for  bid  protest  reform  at  GSBCA  asks  that  they  be  reined 
in  so  that  they  only  overturn  the  decision  of  a  contracting  officer 
if  it  violated  law  or  regulation. 

Chair  MEYERS.  Dr.  Kelman,  if  the  gentleman  would  yield? 

Mr.  Bentsen.  I  will  yield. 

Chair  Meyers.  There  are  thousands  and  maybe  millions  of  con- 
tracts. Government  contracts,  a  year,  and  there  are  like  200  or  300 
protests. 

Dr.  Kelman.  At  GSBCA— there  are  about  200  or  300  protests  at 
GSBCA,  which  only  involves  the  information  technology  procure- 
ments. 

Mr.  LaFalce.  GSBCA  is 

Dr.  Kelman.  I'm  sorry.  I  apologize.  General  Services  Board  of 
Contract  Appeals.  This  was  the  body  that  was  set  up  in  1984  in 
the  Competition  in  Contracting  Act  to  have  jurisdiction  over  bid 
protests  for  information  technology  procurements. 

Most  of  the  information  technology  procurements  are  for  several 
thousand  dollars.  People  don't  protest  those.  The  problem  is  that 
for  our  large  procurements,  protests  are  a  way  of  life.  Indeed,  there 
was  something  recently,  just  to  give  an  example,  recently  in  the 
computer  press,  in  fact,  the  decision  that  I  just  referred  to  that 
ended  up  being  overturned. 

When  the  contract  was  awarded.  Federal  Computer  Week  stated, 
before  any  protest  came  in,  said  it  was  expected  there  would  be 
protests  over  this  contract  because  the  contract  was  hotly  contested 
and  there  was  so  much  money  involved.  Nowhere  in  the  article  did 
it  say  it  was  expected  there'd  be  protests  to  this  procurement  be- 
cause the  Grovernment  did  a  bad  job,  because  there  was  a  violation 
of  law  or  regulation,  because  there  was  an  impropriety  in  the  pro- 
curement. 

That's  not  what  it  said.  It  said  it  was  expected  there  would  be 
a  protest  because  it  was  a  hotly  contested  procurement.  Dis- 
appointed vendors  have  been  encouraged  by  the  current  statutory 
framework  to 

Mr,  LaFalce.  Do  you  have  the  audacity  to  charge  that  the  land- 
mark 1984  Competition  in  Contracting  Act  might  be  imperfect? 

Dr.  Kelman.  It  needs — it  did  many  good  things  but  it  also  needs 
some  improvement. 

Mr.  LaFalce.  Thank  you. 

Mr.  Bentsen.  If  I  might  quickly  follow  up,  Mr.  Doke,  you  said 
that  one  thing  would  be  if  there  was  just  disclosure  of  the  criteria 
that's  used,  that  these  are  the  points  we're  going  to  grade  and,  as 
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a  result  of  that,  you  think  that  that  would  reduce  even  further  the 
number  of  protests? 

Mr.  DoKE.  I  definitely  do.  You  tell  people  how  the  game  is  going 
to  be  played.  Like  in  any  type  of  competition,  if  you  know  the  rules, 
then  you  don't  have  to  file  a  lawsuit  after  it's  over  to  find  out  what 
the  rules  were  and  why  you  lost. 

Mr.  Bentsen.  Let  me  ask  Dr.  Kelman  this.  I  mean,  is  that  pro- 
vided at  this  point  or  is  there  some  form  of  disclosure  that's  pro- 
vided for? 

Dr.  Kelman.  Absolutely.  Statute  currently  provides  that  an  agen- 
cy needs  to  disclose  its  evaluation  criteria  and  give  a  relative  rank- 
ing. What  Mr.  Doke  would  like  is  a  more  specific  thing  where  we 
say  42  percent  is  price,  16  percent  is  this,  18  percent  is  that.  In 
our  view,  that  would  be  a  step  in  the  wrong  direction.  It  would  put 
a  straitjacket  on  the  process  that  would — it's  completely  contrary 
to  common  sense  and  to  the  way  any  normal  person  makes  a  busi- 
ness decision. 

Mr.  Bentsen.  But  under  your  proposal,  some  contracts  would  be 
price-based;  some  contracts  would  be  quality-based?  It  varies? 

Dr.  KEIJ4AN.  Some  mixture,  absolutely. 

Mr.  Bentsen.  But  would  there  be  three  or  four  standards?  I 
mean,  would  you  be  able  to  apply  those  to  individual  contracts,  or 
is  it  going  to  be  a  situation  where  we're  going  to  go  buy  some 
planes  and  we  may  use  this  standard,  we  may  use  that  standard? 

Dr.  Kelman.  No.  Again,  the  law  currently  requires  that  your 
evaluation  criteria  be  stated  and  that  indeea  it  requires  that  the 
relative  importance  be  stated. 

We  think  that  in  general,  that's  a  good  sort  of  compromise  be- 
tween the  interests  that  the  system  has  in  disclosing  to  people  ba- 
sically what  the  Government  wants,  but  not  putting  us  in  such  a 
straitjacket. 

We  do  believe 

Mrs.  Maloney.  Would  the  gentleman  yield? 

Mr.  Bentsen.  Yes,  I'll  yield. 

Mrs.  Maloney.  Just  to  clarify  your  point  in  the  amendment  that 
Mrs.  Collins  passed  on  the  floor  restoring  full  and  open  competi- 
tion; taking  the  place  of  "maximum  practicable,"  we  now  have  "fea- 
sible" in  the  place  of  maximum  practicable.  But  in  her  amendment, 
she  had  a  clause  that  attempted  to  take  care  of  this  problem  that 
said  that  there  would  be  a  vendor  information  conference  at  the 
end  of  a  contract  award  so  that  the  contracting  officer  would  sit 
down  with  the  various  people  who  bid  and  give  them  information 
or  inform  why  they  weren't  selected.  That  was  part  of  her  amend- 
ment. 

I  also  want  to  mention  that  one  of  our  panelists  talked  about 
this,  Mr.  Derek  Vander  Schaaf,  when  he  suggested  a  two-step  pro- 
posal and  evaluation  process  that  would  give  the  information  up 
front  and  weed  out  contractors  who  are  not  appropriate  right  in  the 
beginning,  so  you  wouldn't  have  the  problem. 

So  I  just  wanted  to  clarify  those  two  things. 

Dr.  Kelman.  But  the  Administration — I  very  much  appreciated 
Derek  Vander  Schaaf  s  support  of  that.  That's  really  one  of  the  key 
things  the  Administration  is  asking  for  this  year:  An  opportunity, 
in  the  context  of  open  access  to  the  system,  to  give  anyone  an  op- 
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portunity  to  come  in,  for  the  Government  to  ask,  rather  than  mak- 
ing people  develop  these  enormous  proposals,  to  ask  for  some  basic 
information,  easy  for  people  to  get  in,  including  people  who  now 
refuse  to  do  business  with  the  Government  because  it's  so  com- 
plicated, to  come  in,  provide  some  basic  information,  and  then  be 
told  you're  a  serious  competitor  or  not  a  serious  competitor,  and 
then  can  go  on  and  develop  the  more  full-blown  proposal.  That's  a 
key  thing. 

Mrs.  Maloney.  Dr.  Kelman,  I  think  that's  an  excellent  solution, 
to  keep  full  and  open,  but  take  Mr.  Vander  Schaafs  recommenda- 
tion and  have  a  step  under  it  where  you  do  exactly  what  you  said. 
But  to  be  able  to  let  the  contractor  make  a  decision  to  exclude  a 
full  range  of  people  I  think  is  terribly  dangerous.  I'd  rather  let 
them  come  through  the  door,  then  adopt  his — -now  many  years  have 
you  been  a  contracting  officer? 

Mr,  Vander  Schaaf.  I've  been  an  inspector  general  for  14  years. 
I've  been  deputy  inspector  general  since  1981, 

Mrs,  Maloney.  OK,  14  years  of  experience,  more  than  any  of  us. 
Fourteen  years  of  experience  on  line.  He's  come  up  with  a  com- 
promise solution  that  solves  Congresswoman  Collins'  feelings  on 
full  and  open  and  small  business  community  and  Congressman 
dinger's  desire  to  winnow  out  early  those  people  who  are  not  ap- 
propriate. 

Congratulations.  I  think  that  is  the  amendment  that  we  should 
work  on.  We'll  save  full  and  open, 

Mr,  Vander  Schaaf,  Actually,  I  can't  take  credit  for  that,  I  think 
the  Administration,  at  least  the  people  in  the  Defense  Depart- 
ment— I  don't  know  about  OFPP  and  0MB,  but  I  know  the  people 
in  the  Defense  Department  support  what  I  proposed  there. 

Frankly,  there's  a  good  deal  of  ability  to  do  that  with  the  existing 
statutes.  Unfortunately,  our  contracting  officers  don't  always  exer- 
cise the  authority  they  have.  We  could  use  some  new  language  with 
respect  to  a  two-step  process.  I  believe  there's  some  question  as  to 
whether  we  can  do  that  now. 

But  clearly,  if  you  spell  it  all  out,  that  you're  going  to  go  to  a  two- 
step  process,  you  can  do  it.  But  you've  got  to  lay  it  all  out  in  detail. 

So  I  think  there's  some  simplification  to  be  done  here  but  I  am 
with  you.  Madam,  full  and  open  competition  means  let's  give  every- 
body a  shot  here  initially.  They're  smart  people.  If  they  don't  want 
to  spend  the  money  to  go  through  the  paperwork  to  put  the  bid  in, 
they  won't  do  so.  But  just  to  cut  them  out  because  thej^re  not  on 
some  list — some  of  these  words  that  are  in  this  bill  are,  I  forget  the 
exact  terms;  I  had  them  in  my  statement — they're  a  little  bit  scary 
to  me.  Government  contracting  people  can  get  lazy  in  this  process 
and  say  "It's  not  doable  and  I  don't  want  to  mess  with  it,"  and 
away  it  goes. 

Mrs.  Maloney.  Would  the  gentleman  yield? 

Chair  Meyers.  Mr.  Doke  has  been  wanting  to  respond  for  some 
time,  so  let's  go  back  to  him  and  then  back  to  Mr.  Bentsen  and  if 
he  wants  to  yield,  why,  that's  fine,  Ms.  Maloney. 

Mr.  Doke.  Representative  Collins  had  an  even  more  important 
amendment  in  the  FY  1996  DOD  authorization  bill,  and  that  would 
require  the  source  selection  plan  be  disclosed  up  fi^ont  so  everybody 
would  know  what  the  game  is. 
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The  law  right  now,  and  has  for  a  number  of  years,  says  that  the 
Government  must  disclose  evaluation  factors  and  significant 
subfactors  and  their  relative  importance.  But  the  Comptroller  Gen- 
eral has  held  for  years  that  it's  sufficient  if  the  Government  says 
that  cost  is  more  important  than  technical,  or  technical  is  more  im- 
portant. That  is  the  relative  importance. 

Now,  the  Federal  Acquisition  Streamlining  Act  last  year  put  in 
a  new  requirement  that  says  you  have  to  disclose  if  all  factors 
other  than  cost  are  significantly  more,  about  the  same,  or  signifi- 
cantly less  than  cost.  But  you  don't  know  what  that  is.  There  may 
be  a  list  of  50  items  involving  technical.  You  can  say  that's  signifi- 
cantly more,  but  what  do  those  consist  of? 

Mrs.  Maloney.  Madam  Chair,  I  think  this  is  a  critical  point. 
May  I  ask  a  question  just  on  his  point? 

Mr.  Bentsen.  I  yield  to  her  for  a  second. 

Mrs.  Maloney.  I  think  this  is  a  critical  point  and  I'd  like  Dr. 
Kelman's  response  to  it.  What  is  the  problem  in  doing  what  he's 
saying? 

I'll  just  go  back  to  some  experiences  that  I  had  in  New  York, 
where  the  contracting  officers — of  course,  the  Federal  Government 
would  never  do  this,  but  the  contracting  officers  knew  what  certain 
areas  were  going  to  be  weighted  and  they  told  their  particular 
friends  what  the  weights  were  going  to  be. 

What's  wrong  with  telling  all  the  public  that  we'll  say,  the  ma- 
chinery content  is  going  to  be  50  percent,  the  technology  is  going 
to  be  rated  12  percent,  and  let  the  people  know  so  that  then  it 
comes  in?  That,  to  me,  is  a  more  open  system. 

See,  I  don't  understand  the  problem  in  not  doing  what  this  gen- 
tleman is  saying.  Please  explain  it  to  me. 

Dr.  Kelman.  Let  me  first,  Congresswoman  Maloney,  go  back  to 
the  previous  thing  you  raised  with  Derek  Vander  Schaaf  about  a 
two-phased  process.  The  ability  to  use  a  two-phased  selection  proc- 
ess is  one  of  the  key  reforms  the  Administration  has  been  asking 
for  this  year. 

Mrs.  Maloney.  Yet  it's  not  in  this  bill. 

Dr.  Kelman.  You  mean  in  H.R.  1670. 

Mrs.  Maloney.  Right. 

Dr.  Kelman.  We've  asked  that  it  be  put  more  explicitly  in  H.R. 
1670.  We've  been  told — I  understand  the  report  language  suggests 
that  they  believe  that  that  is  what  they're  intending  to  authorize. 

Mrs.  Maloney.  Then  why  don't  we  write  it?  Just  take  his  lan- 
guage and  put  it  right  in  there?  He's  a  genius. 

Dr.  Kelman.  The  Administration  has  submitted  language  to  the 
Government  Reform  and  Oversight  Committee  asking  that  that  be 
placed  in. 

Mrs.  Maloney.  May  I  have  a  copy  of  that  language? 

Dr.  Kelman.  Absolutely.  I  think  it's  been  provided  to  your  staff 
already,  but  I'll  be  happy  to  get  you  another  copy  and  I'd  be  happy 
to  get  a  copy  to  other  members  of  the  committee. 

Mrs.  Maloney.  I'm  not  staff,  so  I  haven't  seen  it. 

Dr.  Kelman.  That's  a  problem  around  here,  isn't  it? 

Mrs.  Maloney.  A  big  problem. 
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Dr.  Kelman.  Now,  on  evaluation  factors,  again,  what  the  law 
currently  requires  is  that  evaluation  factors  be  disclosed  and  that, 
as  Mr.  Doke  said,  their  relative  weight  be  disclosed. 

That's  already  required  by  law.  We  don't  think  it's  appropriate 
to  go  beyond  that,  to  your  specific  42  percent  and  16  percent,  and 
the  reason  is  it  puts  too  much  of  a  straitjacket  on  the  process  and 
too  much 

Mrs.  Maloney.  I  understand.  Thank  you.  I  understand. 

Chair  MEYERS.  Mr.  Bentsen. 

Mr.  Bentsen.  That's  my  point.  Do  you  really  think  that  limits 
the  subjectivity  the  contracting  officer  should  have?  If  you  say,  10 
percent  price,  20  percent  technical,  20  percent  previous  history,  42 
percent  quality,  I  mean,  you  still  think  that  you  can't  design  a  con- 
tract— if  you're  getting  ready  to  let  a  contract  or  put  out  for  a  bid 
and  the  contracting  officer  is  going  to  have  an  idea  of  what  they 
want.  They're  going  to  have  an  idea — the  agency's  going  to  have  an 
idea,  well,  this  is  something  that's  going  to  take  some  creativity 
and  somebody  who  has  some  experience  in  this. 

Why  can't  they,  up  front,  decide  what  it's  going  to  be,  rather  than 
coming  back  later  and  saying,  "Well,  we  went  into  this  thinking  it 
was  going  to  be  price,  but  then  later,  we  decided  price  wasn't  as 
important;  we  thought  it  was  something  else."  Why  can't  you  do 
that  up  front? 

Dr.  Kelman.  Again,  we  do  do  that.  If  we  start  off  saying  price 
is  most  important,  we  have  to  continue  to  make  price  most  impor- 
tant. 

What  I'm  concerned  about,  though,  and  let  me  give  you  a  con- 
crete example  that  involved  a  protest  case  several  years  ago,  where 
the  Department  of  Defense  was  buying  office  automation  software 
for  the  Office  of  the  Secretary  of  Defense,  including  the  defense  sec- 
retary, and  they  put  in  that  ease  of  use  of  the  office  automation 
software  was  going  to  count  for  5  percent  of  the  total  evaluation. 

They  got  in  a  bid  that  just  barely  met  the  mandatory  require- 
ments for  ease  of  use,  but  there  were  a  bunch  of  things  that  were 
not  in  the  requirements,  that  were  just  not  there,  and  again,  this 
is  why  we  got  these  longer  and  longer  specifications,  because  some- 
body thinks  of  some  way  to  game  the  system. 

Somebody  gamed  the  system,  came  up  with  a  product  that  met 
the  requirements  but  was  essentially  almost  impossible  to  use. 
What  happened  in  that  evaluation  team  was  they  sat  there  and 
said,  "Oh,  my  God,  what  happens  when  the  assistant  to  the  Sec- 
retary of  Defense  comes  and  says,  Who  bought  that  crap?'" 

But  they  were  limited  by  the  fact  that  it  was  only  5  percent,  so 
they  could  only  grade  it  5  percent.  They  ended  up  counting  it  a  lit- 
tle bit  more,  departing  a  little  bit  from  the  5  percent.  They  lost  the 
bid  protest. 

That's  what  I  mean  by  too  much  of  a  straitjacket. 

Mr.  Bentsen.  But  then  you're  saying,  if  I  understand  correctly, 
that  5  percent  was  driving  the  other  95  percent  of  the  bid. 

Dr.  Kelman.  In  other  words,  they  had  to  give  them  the  award 
because  they  couldn't  grade  them  down  enough  because  it  only 
counted  for  5  percent.  What  they  realized  as  they  learned  more  was 
that  maybe  we  made  a  mistake;  maybe  it  actually  should  have 
been  a  little  more  than  5  percent. 
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Mr.  Bentsen.  Why  not  then  restructure  the  bid  process? 

Dr.  Kelman.  That's  true.  You'd  have  to  go  back  and  redo  the 
whole  thing. 

Mr.  Bentsen.  But  maybe  why  not  do  that?  Would  IBM  do  that? 

Dr.  Kelman.  IBM  would  never,  in  a  million  years,  put  itself  into 
a  straitjacket  where  they  announced  to  any  vendor  in  advance  that 
this  is  going  to  count  10  percent.  They  would  never  conceive  of 
doing  it.  It  would  never  happen  in  the  private  sector. 

Mr.  Bentsen.  Let  me  ask  one  last  question,  and  I  know  my  time 
is  up.  This  is  just  for  the  record.  Is  there  any  shortage  of  bidders 
for  any  Federal  contracts  in  any  category? 

Dr.  Kelman.  I  think  that,  and  maybe  Derek  can  come  in  on  this 
one,  in  some  defense  areas  we  have  a  shortage  because  of  some  of 
the  consolidation.  I  think,  in  general,  we  normally  have  enough 
bidders.  At  the  same  time,  there  are  many  businesses,  particularly 
small  businesses,  that  refuse  to  do  business  with  the  Federal  Gov- 
ernment because  it  is  too  complex,  the  proposal  costs  are  too  great, 
and  so  forth. 

Now  that  I'm  in  this  job,  I  see  various  friends  of  mine  who  work 
for  small  companies  of  various  sorts.  I  ask,  "Do  you  ever  think  of 
doing  business  with  the  Federal  Government?"  and  they  say  to  me, 
"We've  looked  into  it,  but  who  can  do  these  kinds  of  proposals?  It's 
ridiculous." 

We  do  get  enough  bidders  generally,  with  the  exception  of  some 
areas  involving  defense,  defense  industrial  base  things,  but  there 
are  a  lot  of  firms  that  refuse  to  put  up  with  all  the  bureaucracy 
that  we've  imposed  because  we  have  not  been  willing  to  let  people 
use  their  judgment. 

Mr.  Vander  Schaaf.  Could  I  add  something  to  that?  Let's  ex- 
clude the  big  contracts  which  are,  one-half  of  1  percent.  They're  far 
less  than  that,  even  of  our  total  contracts.  Let's  talk  about  99  per- 
cent of  our  contracts 

Mr.  LaFalce.  That's  the  number  of  contracts,  not  the  dollar 
amounts. 

Mr.  Vander  Schaaf.  That's  right,  but  let's  talk  about  the  actions 
that  we  have  to  do.  There  aren't  many  suppliers  who  can  even 
meet  the  requirements  for  the  B2s  and  the  ships  and  so  forth.  Let's 
get  that  off  the  table. 

What  I'm  trying  to  do  in  the  Defense  Department,  and  I  think 
Dr.  Kelman  and  I  are  in  complete  agreement  on  this,  is  we  want 
to  open  up  a  lot  of  common  commercial  items  where  people  have 
found  their  way  in  the  door  because  they  understand  the  Govern- 
ment process,  and  nobody  else  wants  to  really  take  them  on,  and 
people  are  comfortable  with  them. 

Let  me  give  you  some  examples.  The  10  biggest  meat  suppliers 
to  the  commercial  industry  in  the  United  States  don't  supply  any 
meat  to  the  United  States  Government.  The  same  thing  happens 
for  all  the  wood  suppliers.  You  look  at  all  the  major  wood  suppliers 
in  the  country;  not  one  of  them  sells  to  the  United  States  Govern- 
ment. 

I  could  go  through  the  business  of— I'm  trying  to  think  of  some 
of  the  others  we've  done — mostly  on  textiles,  I  think  we've  got  pret- 
ty much  a  similar  situation  across  the  board. 
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There  are  firms  out  there,  not  just  the  giant  firms,  but  there  are 
firms  in  the  middle,  small  businesses,  who  would  qualify,  who  just 
don't  want  to  do  business  with  the  Government  because  it's  too 
complex  and  don't  want  to  worry  about  Buy  American  and  whether 
the  foreign  content  is  exactly  right  or  whether  I  complied  with 
Walsh-Healey  or  whether  I  did  this  or  that  or  all  these  other  things 
on  those  contracts,  and  many  of  those  are  under  $100,000  but 
maybe  we  ought  to  even  think  of  raising  the  threshold  for  those, 
we  can,  in  fact,  do  a  quicker  job  and  get  better  competition.  That's 
what  I  think  everybody  wants  to  do. 

Mr.  Bentsen.  Thank  you.  Madam  Chairman. 

Chair  Meyers.  Carolyn,  did  we  get  your  questions  answered? 

Mrs.  Maloney.  No,  I  was  responding  to  his  statement. 

Even  if  we  threw  out  full  and  open  and  gave  total  discretion  to 
the  contracting  officer,  if  some  admiral  comes  down  with  specs  for 
a  particular  item  that  he  wants,  that  doesn't  solve  the  problem. 
The  contracting  officer  is  still  stuck  with  the  specs.  Am  I  right,  or 
not? 

Mr.  Vander  Schaaf.  You  are  absolutely  right.  That's  part  of  the 
problem. 

Mrs.  Maloney.  So  the  problem  that  we're  discussing  today  is  not 
full  and  open  competition.  The  problem  is  ridiculous  specs  tnat  are 
coming  down.  That  is  something  that  I  really  understood  at  this 
hearing,  and  I  thank  the  Chairlady  for  this  hearing. 

One  thing  that  I'd  like  to  say,  that  one  of  my  amendments  was 
accepted  by  the  committee  and  it  applied  to  the  contracting  officers 
that  everyone  is  empowering.  I  looked  at  the  law  and  there  was  no 
qualification  for  a  contracting  officer  that  we  are  now  getting  ready 
to  give  total  discretion  of  $200  billion  of  taxpayer  money. 

So  I  wrote  a  provision  that  they  should  be  a  college  graduate  and 
that  we  should  have  education  and  training  and  empowerment  for 
them,  and  that  was  accepted. 

I  want  to  say  that  I  have  accepted,  against  my  better  judgment, 
the  language  put  forward  by  Dr.  Kelman  on  bid  protests,  that  real- 
ly streamlines  it.  I  accept  that  completely,  but  I  do  question  any 
change  in  full  and  open.  I  really  support  Mrs.  Collins  on  that. 

I  think  to  give  this  broad  statement  of  whatever  they're  calling 
it,  "not  feasible  or  appropriate,"  is  really  extremely  dangerous. 

I  want  to  say  that  we've  heard  of  a  lot  of  examples.  I  come  from 
New  York  City  and  we  had  a  standard  of  deciding  whether  it  was 
"feasible  or  appropriate."  The  contracting  officer  turned  down  Mo- 
torola, all  the  major  companies  in  this  country,  and  §ave  a  major 
contract  to  a  political  leader,  on  technology  that  didn't  exist,  on  a 
company  that  was  created  the  day  before  and  had  $108  in  the 
bank. 

So  I  think  it's  important  that  we  let  other  people  in  and  that  you 
have  oversight.  I  feel  very  strongly  about  full  and  open  competition. 
I  think  that  it's  really  something  that  we  should  fight  for  very 
strongly. 

I'd  like  to  ask  the  genius  over  here  who  came  up  with  the  com- 
promise, when  you  mentioned  DOD,  you  said  99  percent  of  the  con- 
tracts are  under  $100,000? 

Mr.  Vander  Schaaf.  The  contractual  actions.  We  may  have  a 
basic  ordering  agreement,  but  the  actions 


44 

Mrs,  Maloney.  How  much  money  do  you  contract  a  year?  You're 
probably  the  biggest  contractor  in  the  Grovernment,  aren't  you? 

Mr.  Vander  Schaaf.  What  do  we  run,  $132  billion?  We're  down. 
But  of  that,  99  percent  of  those  actions  are  under  $100,000,  that's 
about  $19  billion  of  that  $132  billion. 

Mrs.  Maloney.  Do  you  think  it  should  be  raised,  the  threshold 
from  $100,000,  to  $200,000,  or  do  you  think  $100,000  is  appro- 
priate? Ninety-nine  percent  are  under  it,  so  that  throws  out  99  per- 
cent of  your  paper 

Mr.  Vander  Schaaf.  What  I'm  concerned  about,  ma'am,  is  mak- 
ing sure  that  we  are  buying  truly  commercial.  If  we  have  a  true 
commercial  item  that's  got  a  marketplace,  that  everybody  can  de- 
termine what  the  price  is,  I  don't  care  what  that  threshold  is.  We 
can  move  simply,  we  can  move  fast,  and  we  can  get  on  with  our 
business. 

Mrs.  Maloney.  How  can  we  accomplish  what  you  want? 

Mr.  Vander  Schaaf.  What  I  see  the  industry  trying  to  do,  and 
much  of  the  defense  industry  is  somewhat  behind  this,  they  are 
trying  to  describe  items  that  are  not  truly  commercial,  items  that 
have  not  even  been  introduced  into  the  marketplace,  and  they're 
trying  to  remove  some  of  the  safeguards  that  are  there,  such  as 
Military  Standard  9858A  ,  our  quality  assurance  standards. 

Mrs.  Maloney.  How  do  we  solve  that  problem? 

Mr.  Vander  Schaaf.  By  making  sure  we  don't  put  in  a  new  defi- 
nition, that  H.R.  1670  wants  to  do,  about  commercial  items.  It 
wants  to  take  away  the  word — strike  a  simple  little  word  called 
"catalogue,"  very  important  little  word  that's  in  there.  If  the  word 
"catalogue"  goes,  I  predict  that  every  service  contract  that  we  have 
today  will  no  longer  be  subject  to  any  kind  of  post-audit,  will  no 
longer  be  subject  to  the  Truth  in  Negotiations  Act, 

Mrs.  Maloney.  Excuse  me,  I  don't  understand  you.  Why  does 
catalogue  preserve  that? 

Mr.  Vander  Schaaf.  Many  of  the  service  contracts,  and  believe 
me,  that's  where  we  have  the  biggest  problem  in  the  inspector  gen- 
eral business:  making  sure  we  get  what  we  ordered;  we  get  what's 
in  the  statement  of  work;  we  get  the  right  people.  I'm  talking  not 
so  much  the  depot  maintenance  and  the  janitorial  kinds  of  things. 
I'm  talking  about  the  major  advisory  and  assistance  kinds  of  serv- 
ice, tech  service  contracts,  et  cetera.  Big  problem. 

Now,  all  of  those  contracts  would,  the  way  I  read  this  change, 
would  be  subject  to  no  cost  or  pricing  data.  The  contracting  officer 
would  probably  not  be  allowed  to  get  that  information.  That  is  a 
problem  to  me. 

On  the  other  hand,  if  it's  truly  commercial,  rolled  steel  of  a  cer- 
tain grade,  that's  a  certain  fungible  kind  of  commodity,  get  on  the 
telephone,  there's  a  market  out  there,  make  the  bid,  pay  the  price, 
and  I  don't  care  if  they  buy  $1  million  of  it  or  $500,000  or  $100,000. 
That's  what  I  think  we've  got  to  start  looking  at. 

Mrs.  Maloney.  Could  you  come  back  with  suggested  language 
that  pinpoints  commercial?  See,  I'm  concerned  about  the  threshold, 
totally  lifting  it,  but  if  you  could  define  truly  commercial  in  an  ap- 
propriate way,  and  I  would  lift  the  threshold. 

Mr.  Vandfr  Schaaf.  This  has  been  a  big  area  of  contention 
within  acquisition  reform  today.  It's  coming  up  with  a  definition  of 


45 

"commercial"  that  is  practical  and  usable.  Some  of  the  industry, 
particularly  the  electronics  industry,  which  is  moving  so  fast, 
wants  a  definition  that,  to  me,  stretches  what  you  and  I  would  call 
commercial. 

[Supplemental  information  subsequently  received  from  Mr. 
Vander  Schaaf  may  be  found  in  the  appendix.] 

I  don't  know  if  you  were  here  earlier,  ma'am,  when  we  talked 
about  MRI  machines. 

Mrs.  Maloney.  Yes. 

Mr.  Vander  Schaaf.  The  Government  wanted  to  buy  an  MRI 
machine  that  wasn't  really  a  commercial  item.  Under  these  new 
definitions,  they  would  be  able  to  sell  us  that  noncommercial  MRI 
as  a  commercial  one,  and  I  get  very  nervous  about  that  because 
then  I  can't  go  in  and  determine  if  the  price  was  fair  and  reason- 
able. Many  of  our  contracting  officers  don't  have  a  good  basis  on 
which  to  do  that. 

Chair  Meyers.  Mr.  Vander  Schaaf,  when  you  talk  about  commer- 
cial items,  are  you  talking  about  commodity-type  items? 

Mr.  Vander  Schaaf.  I'm  talking  both  commodity-type  items, 
where  I  don't  think  there  ought  to  be  any  threshold;  I'm  also  talk- 
ing about — I  call  those  fungible  items.  In  other  words,  they  lose 
their  specific  identity  or  the  industry  has  a  standard  for  those  that 
is  very  good,  and  you  can  basically  cite  the  standard.  I  can  tell  you 
I  want  aluminum  sheet  at  a  certain  thickness  and  a  certain  weight, 
you  can  get  bids  for  it.  You  don't  have  to  go  through  this  great  big 
Government  process  we  have  to  do  that  kind  of  thing. 

On  the  other  hand,  a  piece  of  software  may  be  commercial,  but 
it  may  or  may  not  be  really  out  there  in  the  marketplace  and  it 
may  not  have  established  a  market  price  for  it.  The  same  way,  we 
may  have  an  MRI  machine,  we  may  have  20  commercial  ones,  but 
some  guy  may  want  some  special  features  built  on  his  with  sepa- 
rate bells  and  whistles,  and  suddenly  that  one  isn't  really  mar- 
keted, and  a  contracting  officer  can  end  up  paying  a  huge  amount 
of  money  for  those  belis  and  whistles  and  really  not  know  what 
they're  getting.  We've  got  to  be  able  to  go  in  and  get  cost  or  pricing 
data  in  those  kinds  of  circumstances. 

Dr.  Kelman.  Ma'am,  could  I  come  in  on  this  one  a  little  bit?  One 
of  the  high  points  of  my  few  years  in  Washington  was  attending — 
not  attending;  I  was  a  witness  at  a  hearing  of  this  committee  when 
Mr.  LaFalce  was  in  the  chair  and  listening  to  him  actually  really, 
in  real  time,  reason  through  a  tough  public  policy  question.  I  think 
all  too  seldom,  in  the  context  of  a  hearing  like  this,  are  we  actuallv 
trying  to  get  some  work  done  and  solve  some  problems.  I  think 
there's  too  much  posturing  in  a  lot  of  these  hearings,  on  all  sides. 
I'll  include  myself  in  it — on  everybody's  side. 

I  do  think  that  we're  maybe  getting  some  work  done  here.  I 
guess  my  suggestion — I  guess  Mrs.  Maloney  is  busy  talking  with  a 
staffer  who  won't  provide  her  with  any  information — I  know  that 
Congresswoman  Maloney  has  had  some  objections  to  the  provision 
in  H.R.  1670  that  talks  about  simplified  procedures  for  commercial 
items. 

Perhaps  what  might  make  sense — and  then  you  asked  Derek  to 
come  up  with  a  definition.  What  if  we  just  went  back  to  the  old  def- 
inition of  commercial,  off-the-shelf  product,  and  then  set  the  sim- 
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plified  procedures  for  commercial,  off-the-shelf  products,  rather 
than  the  FASA  commercial  product  definition? 

Mr.  Vander  Schaaf.  Yes,  we  could  live  with  that.  We  could  work 
with  that,  as  auditors,  and  we  don't  feel  the  Grovernment  puts  itself 
at  undue  risk. 

The  old  commercial  definition,  it  got  changed  and  we  went  along 
with  it.  When  my  office  went  along  with  the  change,  we  were  will- 
ing to  try  it  out.  But  H.R.  1670  wants  to  expand  that  definition  yet 
again.  We  haven't  even  put  the  FASA  definition  into  effect  and 
we're  already  talking  about  expanding  it  further.  Let's  be  careful 
about  this. 

Chair  Meyers.  I  think  that's  my  concern.  FASA  made  changes; 
we  don't  have  the  regulations  written  yet.  We  don't  know  how 
FASA's  going  to  work,  and  we're  changing  it  again.  In  some  cases, 
I'm  sure  that  it's  probably  for  the  worst.  Excuse  me,  Carolyn? 

Mr.  LaFalce.  They  just  agreed  that  we  ought  to  change  FASA 
with  respect  to  the  definition  of  commercial  off-the-shelf. 

Dr.  Kelman.  For  the  purposes  of  simplified  procedures. 

Mr.  LaFalce.  Precisely.  Good. 

Dr.  Kelman.  If  that's  something  that  would  be  an  acceptable 
compromise  to  Congresswoman  Maloney. 

Mrs.  Maloney.  It  comes  back  to  something  that  I  learned  at  this 
hearing,  and  I  thank  the  Chairlady  for  it.  I  must  tell  you,  Madam 
Chair,  that  with  all  respect,  behind  your  back  you  are  referred  to 
by  the  Democrats  as  the  John  Dingell  of  the  Republican  Party. 
Now,  that's  a  big  compliment. 

But  we  come  back  to  the  problem.  Even  if  we  have  the  best  defi- 
nition in  the  world  for  commercial  items,  it  seems  to  me,  from  what 
I'm  hearing  today,  the  problem  in  the  MRI  case  was  not  being  able 
to  buy  it  off  the  shelf.  The  problem  was  that  some  bureaucrat  came 
up  with  specs  that  they  wanted  that  wasn't  really  a  commercial 
MRI. 

I  don't  know  what  the  answer  to  that  is.  I  challenge  my  new- 
found genius  [Mr.  Vander  Schaaf],  to  come  up  with  how  you  handle 
that.  Maybe  one  answer  is  more  oversight  by  Congress.  I  congratu- 
late you  on  this  excellent  hearing.  I  learned  a  great  deal.  Thank 
you  very  much. 

Chair  Meyers.  Thank  you  very  much,  Mrs.  Maloney. 

Mr.  Vander  Schaaf.  Existing  law  did  handle  that  pretty  well. 
It  said  you  had  to  have  a  market  for  your  product.  You  had  to  sell 
your  product  out  there  in  the  marketplace.  You  have  some  cata- 
logues. 

Mrs.  Maloney.  He's  done  it  again. 

Mr.  Vander  Schaaf  [continuing].  Occasionally  our  contracting 
officers  would  get  browbeat  and  they  would  agree  to  buy  something 
that  really  truly  didn't  have  a  market,  and  that  happens  occasion- 
ally now.  We  have  a  number  of  criminal  investigations  involving 
defective  pricing  and  these  sorts  of  things,  but  that's  a  rare  cir- 
cumstance. That's  not  the  real  problem. 

So  I  want  to  keep  the  lid  on  this  commercial  definition,  and  then 
you  can  make  acquisitions,  for  those  things,  the  Government  buys, 
quite  simple. 
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We've  got  some  other  ideas.  If  you're  anxious  to  hear  new  ideas 
on  how  to  save  some  money  in  this  acquisition  process,  I've  got  a 
few  more  that  we're  working  on. 

Chair  Meyers.  I  think  we  are  very  interested. 

Mr.  Vander  Schaaf.  Bank  credit  cards,  for  example,  how  we  pay 
for  this  stuff.  We  have  this  hugh  finance  system  in  the  Defense  De- 
partment. Many  of  these  transactions  could  be  cleared  through  our 
regular  banking  system  and  we  would  eliminate  thousands  of  Gov- 
ernment positions.  We'd  have  to  pay  for  some  of  them  but,  I'll  tell 
you,  there  are  some  efficiencies  there. 

We  want  to  make  sure  the  internal  controls  are  in  place  and  the 
costs  don't  exceed  the  savings  here,  but  just  looking  at  the  thing, 
on  the  surface,  I'm  convinced  that  we  can  do  that  sort  of  thing  in 
Government. 

Chair  Meyers.  Mr.  Doke?  This'll  be  the  last  word. 

Mr.  Doke.  Mrs.  Maloney,  I  urge  you  to  urge  your  colleagues  al- 
ways to  ask  the  question,  when  reformists  are  urging  a  change,  are 
they  talking  about  what  the  Government  is  buying  or  are  they  talk- 
ing about  how  it's  buying  it?  Divide  each  issue,  and  you'll  make  a 
lot  of  progress. 

Chair  Meyers.  All  right.  I  can't  tell  you  how  good  I  think  this 
panel  has  been.  You've  all  just  been  outstanding  and  I've  learned 
a  lot.  Thank  you  for  your  patience.  Thank  you  for  being  with  us 
this  morning. 

I'll  ask  the  second  panel  to  come  to  the  table. 

Would  the  witnesses  appreciate  it  if  we  take  about  a  3-minute 
break  before  they  come  to  the  table?  Why  don't  we  do  that?  Then 
they'll  all  come  to  the  table.  We'll  be  back  here  about  10  after. 

[Recess.] 

Chair  Meyers.  The  hearing  will  come  to  order.  I  am  making 
some  phone  calls  now  because  I  rather  imagine  that  some  of  our 
members  don't  realize  that  the  hearing  is  still  going  on.  So  I  think 
we  will  have  some  additional  members  here  in  a  few  minutes.  I'm 
going  to  start.  I'm  sorry  that  the  first  panel  took  so  long.  I  thought 
it  was  an  excellent  panel,  but  I  think  this  one  will  be  well  worth 
hearing,  too.  I  want  us  to  have  some  more  members  here. 

The  first  person  that  we  will  hear  from  is  Colette  Nelson,  and 
she's  chair  of  the  Small  Business  Working  Group  on  Procurement 
Reform,  and  Executive  Vice  President  of  the  American  Subcontrac- 
tors Association  in  Alexandria. 

TESTIMONY  OF  E.  COLETTE  NELSON,  CHAIR,  SMALL  BUSINESS 
WORKING  GROUP  ON  PROCUREMENT  REFORM,  ALEXAN- 
DRIA,  VIRGINIA 

Ms.  Nelson.  Thank  you,  Mrs.  Meyers.  I'm  concerned  that  I'm 
here  again  talking  to  this  committee  again  about  how  so-called  pro- 
curement reform  legislation  will  hurt  small  businesses,  before  regu- 
lations have  even  been  fully  proposed,  let  alone  implemented,  for 
the  last  round  of  procurement  reform. 

My  message  hasn't  changed.  Small  businesses  want  to  partici- 
pate in  the  Federal  acquisition  system.  Small  businesses  have  the 
skills  to  meet  the  essential  neeas  of  the  Government,  and  small 
businesses  pay  the  taxes  that  allow  the  Federal  acquisition  system 
to  exist.  Therefore,  we've  earned  the  right  to  participate,  if  we  want 
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to  and  if  we  can  provide  the  services  and  the  products  that  the 
Government  wants. 

I'm  ^oing  to  defer  to  my  colleagues  to  address  some  of  the  specific 
provisions  of  the  bill  because  I'd  like  to  address  some  of  the  points 
raised  by  the  last  panel,  and  I  think  this  may  be  my  only  oppor- 
tunity to  do  so  on  the  record. 

Chair  Meyers.  I  imagine  we'll  have  a  lot  of  that. 

Ms.  Nelson.  First  of  all,  let  me  say  that  I  very  seldom  agree 
with  Dr.  Kelman,  but  I  would  agree  with  him  that  small  businesses 
have  a  pathological  fear  of  giving  any  power  to  Government  bu- 
reaucrats, whether  they're  from  OSHA,  whether  they're  from  EPA, 
whether  they're  from  the  IRS  or,  quite  frankly,  whether  they're 
Government  contracting  officers. 

This  committee  and  this  Congress  have  done  an  excellent  job, 
taken  major  steps  in  curbing  the  abuses  of  other  Government  bu- 
reaucrats. The  committee  of  jurisdiction  on  this  legislation  [Com- 
mittee on  Government  Reform  and  Oversight]  has  taken  major 
steps  to  curb  the  abuses  of  other  Government  bureaucrats.  I  can't 
fathom  why  they  believe  that  Grovernment  contracting  officers  are 
a  different  animal,  and  the  small  businesses  that  I  represent  can't 
fathom  that,  either. 

I  was  taken  aback  at  the  disdain  with  which  Dr.  Kelman  holds 
special  interests.  Let  me  put  on  the  record  that  I  represent  small 
businesses.  We  are  a  special  interest  and  we  only  seem  to  be  spe- 
cial interests  when  Dr.  Kelman  disagrees  with  us.  When  you're 
talking  about  the  public  employee  unions  that  support  his  personal 
agenda  or  some  of  the  large  major  contractors,  we  don't  hear  that 
term  used. 

We've  had  several  book  reviews  this  morning,  and  I'd  like  to  give 
one  more.  I  think  it  might  help  you  understand  where  Dr.  Kelman 
is  coming  from.  I'm  sure  at  least  your  staff  people  and  perhaps  a 
few  members  of  the  committee  have  read  Dr.  Kelman's  quite  well- 
written  book,  "The  Fear  of  Discretion  and  the  Quality  of  Grovern- 
ment Performance." 

I'd  like  to  point  out  two  items  in  the  book  that  will  clarify  for  you 
his  background,  his  thinking  and  his  experience,  why  he  has  come 
to  the  conclusions  he  has  come  to,  and  why  we  disagree  with  him 
so  completely. 

First  of  all,  there  is  this  quote  from  Dr.  Kelman's  book:  "To  be 
fair,  the  model  that  the  Government  uses  of  establishing  criteria  in 
advance  and  then  judging  proposals  against  those  criteria  does  cor- 
respond to  a  common  notion  of  how  one  ought  to  make  rational  de- 
cisions. According  to  this  common  view,  one  should  first  determine 
one's  goals,  then  evaluate  alternatives  against  those  goals,  and  fi- 
nally, choose  the  alternative  that  best  meets  the  goals. ' 

He  says,  "An  RFP  should  set  out  the  Government's  goals,  the 
vendor  proposal  should  outline  different  alternatives,  and  the  Grov- 
ernment should  then  evaluate  proposals  against  the  RFP."  He  says, 
"Such  a  method  appears  to  be  plausible." 

But  then  he  says,  "Most  organizations,  acting  outside  the  con- 
straints of  the  procurement  regulatory  system,  however,  do  not 
make  decisions  this  way,"  and  he  proceeds  to  make  a  case  about 
why  the  Government  should  also  not  use  the  most  rational  system 
available. 
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Now,  Mrs.  Meyers,  I'm  a  part  owner  of  a  small  business  and  I 
assure  you  when  I  make  purchasing  decisions,  I  don't  use  this 
method.  He's  right.  I  don't  use  it.  We  use  AT&T  as  a  phone  system 
because  my  brother  works  for  AT&T  and  I  don't  want  to  listen  to 
it  if  I  use  MCI. 

Now,  for  my  day  job,  I  manage  a  $2  million  budget  and  let  me 
tell  you,  we  follow  rules.  We're  a  nonprofit.  I  have  a  fiduciary  re- 
sponsibility to  the  6,000  construction  subcontractors  that  contribute 
to  my  salary  and  contribute  to  that  $2  million  budget  to  make  pur- 
chases in  a  rational  way.  We  follow  procedures.  We  have  a  proce- 
dures manual.  It  doesn't  look  like  the  FAR,  I'll  grant  you  that,  but 
$2  million  is  a  lot  less  than  what  the  Federal  Government  is  spend- 
ing. 

I  believe,  and  the  small  businesses  that  I  represent  believe,  that 
the  Federal  Government  has  the  same  fiduciary  responsibility  to 
follow  very  rational  procedures  and  not  arbitrary  procedures  estab- 
lished by  a  contracting  officer. 

I  want  to  read  one  more  thing  fi-om  Dr.  Kelman's  book  urging 
statutory  authorization  for  experiments  in  eliminating  most  pro- 
curement rules  in  favor  of  a  regime  with  only  two  broad  procedural 
requirements:  Written  justification  for  each  procurement  decision 
and  multiple-member  evaluation  panels  to  reach  those  decisions. 

He  is  supporting  two  requirements.  Not  full  and  open  competi- 
tion, not  publication  of  evaluation  factors,  just  two  procedures.  We 
are  opposed  to  that. 

[Mr.  Nelson's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  I  thank  you  very  much,  Colette. 

Our  next  witness  is  Edward  J.  Black,  president.  Computer  and 
Communications  Industry  Association  of  Washington,  and  he  is  ac- 
companied by  David  Cohen  of  Cohen  &  White. 

TESTIMONY  OF  EDWARD  J.  BLACK,  PRESIDENT,  COMPUTER 
AND  COMMUNICATIONS  INDUSTRY  ASSOCIATION,  WASHING- 
TON, D.C.,  ACCOMPANIED  BY  DAVID  S.  COHEN,  ESQUIRE, 
COHEN  &  WHITE 

Mr.  Black.  Thank  you,  Madam  Chairman.  It's  an  honor  to  be 
here  today.  CCIA  represents  companies  from  all  facets  of  the  com- 
puter and  communications  industry.  Our  members  generate  annual 
revenues  of  nearly  $190  billion.  Many  have  substantial  involve- 
ment in  the  Federal  marketplace. 

We  have,  in  our  membership,  many  small  businesses,  and  we 
have  a  very  long  history,  as  an  institution,  of  being  committed  to 
a  fair,  efficient,  and  open  procurement  system, 

^ye  are  very  concerned  that  H.R,  1670,  as  it  now  is  drafted,  has 
serious  flaws  which  will  jeopardize  the  ability  of  small-  and  me- 
dium-sized firms  to  fairly  compete  in  Federal  procurements.  We 
cannot  support  H.R.  1670  in  its  present  form. 

The  importance  of  rigorous  competition  was  well  understood  by 
both  Republican  and  Democratic  proponents  of  the  Competition  in 
Contracting  Act.  When  it  was  enacted  in  1984,  Senator  Cohen,  an 
author  of  CICA,  said  "Competition  maintains  integrity  in  the  ex- 
penditure of  public  funds  by  ensuring  the  Government  contracts 
are  awarded  on  the  basis  of  merit,  rather  than  favoritism." 
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In  this  period  of  budget  constraints,  the  fact  is  that  competition 
saves  money.  Vendors  regularly  reduce  their  prices  when  they 
know  they  are  competing  for  business. 

Prior  to  CICA,  60  percent  of  the  Government's  contracts  were 
awarded  on  a  sole  source  basis.  Today  over  70  percent  are  competi- 
tive. The  Government,  the  taxpayers,  benefit. 

The  message  should  be  clear;  CICA  works.  The  benefits  of  com- 
petition produced  by  CICA  are  directly  traceable  to:  First,  full  and 
open  competition  standard;  second,  the  statutory  limitations  on 
noncompetitive  procurements;  third,  the  statutory  requirement  to 
obtain  signed  justifications  from  agency  officials  for  procurements 
not  using  full  and  open  competition;  and  fourth,  a  strong,  fair  bid 
protest  system,  which  was  created  by  CICA,  that  allows  the  market 
to  police  itself  without  burdensome  regulations  or  audits. 

These  four  core  underlying  principles  of  competition  are  the 
linchpins  of  CICA's  success.  H.R.  1670  attacks  all  of  them. 

First,  with  regard  to  full  and  open  competition,  the  words  are 
back  in  the  legislation,  but  the  meaning  has  changed  significantly. 
The  definition  of  "full  and  open  competition"  has  been  removed. 
The  previous  statutory  definition  has  been  replaced  with  a  require- 
ment to  obtain  full  and  open  competition  that  provides  open  access 
and  is  consistent  with  the  need  to  efficiently  fulfill  the  Government 
requirements. 

These  are  huge  loopholes.  You  can  use  almost  any  element  of 
such  criteria  to  say  something  should  be  more  efficient.  It  is  not  a 
standard  by  which  you  can  judge  procurements.  It  is  not  a  stand- 
ard by  which  supervisors  can  judge  employees  or  competitors  can 
judge  the  awards  to  their  other  competitors. 

We  need  statutory  limits  on  regulations  declaring  if,  in  fact,  com- 
petition is  sometimes  found  to  be  infeasible  or  inappropriate.  We 
need  to  have  statutory  limits  indicating  when,  not  leave  that  up  to 
regulation  writers. 

Our  concerns  with  the  blank  check  given  in  H.R.  1670  are  exac- 
erbated by  Dr.  Kelman's  book  and  comments  over  the  years.  Actu- 
ally, Ms.  Nelson  took  one  of  my  quotes,  but  it's  a  good  one.  The 
truth  is  that  he  said  that  he  wants  to  eliminate  all  rules  and  regu- 
lations other  than  the  two  cited.  He  envisions,  we  think,  a  world 
in  which  big  vendors  would,  in  essence,  be  developing  a  Keiretsu- 
type  relationship  with  protective  Government  officials.  That  is  not 
an  environment  in  which  many  big  businesses,  much  less  small 
businesses,  could  easily  survive. 

There  is  no  requirement,  the  way  he  envisions  the  world,  we 
think,  to  treat  vendors  fairly,  to  disclose  evaluation  criteria,  or  to 
evaluate  stated  criteria,  to  make  any  effort  at  all  to  obtain  addi- 
tional competition.  This  is  simply  too  much  unchecked  discretion. 

I  will  say  we  have  a  lot  of  concerns  regarding  the  $100,000 
threshold  being  removed.  Theoretically,  you  could  wind  up  with  a 
$100  million  procurement  that  could  be  effectuated  by  conversa- 
tions with  only  a  few  people,  based  on  very  subjective  criteria.  We 
do  not  think  that  is  a  sensible  mechanism  to  expend  public  funds. 

Let  me  skip  to  the  bid  protest  system.  We  think  it  is  essential 
that  there  is  a  protest  system.  Whether  it  is  H.R.  1670  or  CICA, 
you  need  a  system  to  enforce  whatever  rules  you  have.  The  decision 
to  use  a  bid  protest  system  is  a  way  to  let  private  parties  be  part 
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of  the  process  and  police  it.  We  think  their  vigilance  is  much  more 
likely  to  lead  to  a  good  result,  in  the  end,  than  relying  on  a  new 
Government  bureaucracy  and  oversight  to  do  it. 

The  GSA  Board  of  Contract  Appeals  (GSABCA)  has  been  sur- 
veyed, analyzed,  and  audited  by  many.  The  consensus  within  in- 
dustry, companies  and  associations,  academics,  and  those  in  Con- 
gress who've  studied  it,  is  that  the  GSABCA  has  been  effective  and 
very  valuable  to  the  process. 

Madam  Chair,  in  summary,  we  believe  that  H.R.  1670  should  not 
go  forward.  We  commend  you  for  your  interest  in  identifying  the 
significant  problems  in  this  legislation  and  for  trying  to  correct 
them  before  they  become  serious,  real  world  difficulties  for  the 
small  businesses  of  this  country  who  are  attempting  to  compete  for 
Government  contracts.  We  commend  you  for  protecting  those  small 
companies  that  are  at  risk  because  of  this  legislation. 

The  Federal  Grovernment  receives  much  more  benefit  when  many 
vendors  are  trying  to  sell  to  it  than  it  does  when  it's  buying  from 
a  chosen  few.  The  more  limited  the  competition,  the  more  limited 
the  savings.  That's  a  lesson  from  commercial  practices  that  you  can 
take  to  the  bank.  Thank  you. 

[Mr.  Black's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  Thank  you  very  much  for  good  testimony,  Mr. 
Black. 

Our  next  witness  will  be  Matthew  Forelli,  president  of  Precision 
Gear  of  Corona,  New  York,  and  he  is  representing  the  American 
Gear  Manufacturers  Association. 

You've  been  with  us  before,  haven't  you? 

TESTIMONY  OF  MATTHEW  S.  FORELLI,  PRESIDENT,  PRECI- 
SION  GEAR,  INC.,  CORONA,  NEW  YORK,  REPRESENTING 
AMERICAN  GEAR  MANUFACTURERS  ASSOCIATION 

Mr.  Forelli.  Yes,  I  have. 

Chair  Meyers.  We're  glad  to  have  you  back. 

Mr.  FoRELLL  Thank  you  for  having  me.  I'd  like  to  thank  you,  on 
behalf  of  my  own  company  and  the  American  Gear  Manufacturers 
Association,  for  having  this  follow-up  hearing. 

It's  encouraging  to  us  and  fortunate  to  the  whole  small  business 
community  that  someone  understands  the  limited  resources  with 
which  we  function  and  the  fact  that  we  need  strong  advocates  in 
Washington  to  even  begin  to  give  us  a  fighting  chance. 

As  you  pointed  out,  I'm  here  today  on  behalf  of  the  American 
Gear  Manufacturers  Association.  We  have  350  members,  of  whom 
95  percent  are  small  business.  Many  of  us  do  participate  in  DOD's 
Spare  Parts  Break-out  Program  that  was  generated  by  CICA  in 
1984. 

At  your  last  hearing  I  discussed  the  importance  of  full  and  open 
competition,  explaining  that  any  attempt  to  weaken  the  practice  of 
full  and  open  competition  and  snift  discretion  to  the  contracting  of- 
ficers would  eviscerate  CICA. 

I  will  tell  you  as  a  parenthetical,  Mr.  Johnson  who  was  here  this 
morning,  in  terms  of  his  presentation,  was  a  breath  of  fresh  air  to 
us  that  deal  in  the  trenches  with  Government  Contracting  Officers. 
He  seems  like  a  very  competent  professional. 


52 

Again,  we  really  want  to  emphasize  that  the  compromise  wording 
of  "full  and  open"  is  totally  unacceptable.  We  don't  believe,  as  sev- 
eral others  have  stated,  that  there  would  be  adequate  checks  and 
balances  to  control  the  procurement  process  with  anything  short  of 
full  and  open  competition  in  practice. 

We  haven't  had  a  lot  of  time  to  review  the  text  of  H.R.  1670,  as 
reported,  but  we  stand  by  the  statements  in  our  last  testimony.  I 
think  it's  a  great  credit  to  Mr.  dinger,  and  whomever  else  has 
been  working  with  him,  that  this  bill  taken  on  rocket  ship  qualities 
in  terms  of  the  speed  with  which  it's  going  through.  Again,  we're 
very  thankful  that  you  are  giving  us  an  opportunity  to  do  some- 
thing about  H.R.  1670  before  it's  too  late. 

In  our  view,  nothing  has  changed  with  regard  to  H.R.  1670's 
practical  impact  on  competition.  While  the  reported  bill  maintains 
the  appearance  of  the  standard  of  full  and  open  competition,  it 
eliminates  it  in  practice.  It  increases  the  potential  for  the  use  of 
other  than  competitive  procedures  under  two  broad  new  exceptions: 
"not  appropriate"  or  "not  feasible". 

Another  major  concern  is  conditioning  the  use  of  competitive  pro- 
cedures, if  "consistent  with  the  need  to  efficiently  fulfill  the  Gov- 
ernment's requirement."  Again,  that  new  condition  will  be  left  to 
the  regulators  to  define. 

Finally,  I'd  like  to  again  remind  the  committee  that  the  Competi- 
tion in  Contracting  Act  accomplished  three  fundamental  principles 
for  procurement,  especially  by  DOD.  It  saved  DOD  money;  it  main- 
tained quality;  and  it  proved  to  the  American  public  that  DOD 
could  provide  responsible  stewardship  of  taxpayer  money. 

H.R.  1670  would  undermine  much  that  was  accomplished  by 
CICA,  If  you'll  recall  the  numbers  that  we  presented  during  our 
last  testimony,  the  combined  savings  figures  for  all  the  defense  pro- 
curement agencies  are  $20  billion,  with  a  "B,"  per  year  since  the 
enactment  of  CICA  through  the  current  procurement  cycle.  As  a 
taxpayer,  I'd  call  that  a  pretty  significant  number. 

Again,  we  ask  that  Congress  think  carefully  before  allowing 
CICA  to  be  dismantled,  losing  its  accomplishments  and  the  savings 
to  the  taxpayer. 

Thank  you  again  for  helping  us. 

[Mr.  Forelli's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  Well,  thank  you  very  much  for  being  here.  We've 
valued  your  testimony  both  times,  Mr.  Forelli. 

Our  next  witness  is  Mr.  Hammond,  and  it's  particularly  pleasant 
to  have  Mr.  Hammond  with  us  because  he's  fi-om  my  district.  He's 
from  God's  country.  He  lives  in  the  fastest  growing  city  in  the  State 
of  Kansas  and  maybe  one  of  the  fastest  growing  in  the  country.  I 
don't  know  exactly  what  the  population  of  Olathe  is  today,  but  it's 
in  a  county  of  about  350,000.  We're  very  glad  to  have  you  with  us, 
Mr.  Hammond. 
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TESTIMONY  OF  EDWARD  HAMMOND,  PRESffiENT,  K.C.  BOB- 
CAT, INC.,  OLATHE,  KANSAS,  REPRESENTING  NORTH  AMER- 
ICAN EQUIPMEP^  DEALERS  ASSOCIATION,  ACCOMPANIED 
BY  JOHN  J.  MULLENHOLZ,  COUNSEL  TO  THE  ASSOCIATION 

Mr.  Hammond.  Thank  you  very  much  and  good  afternoon, 
Madam  Chair.  I  have  with  me  today  John  Mullenholz,  who  is  coun- 
sel to  our  association. 

My  name  is  Ed  Hammond.  I'm  an  equipment  dealer  in  Olathe, 
Kansas.  I  do  want  to  thank  you  for  allowing  us  to  be  here  at  this 
hearing  on  H.R.  1670. 

This  subject  is  important  to  the  more  than  5,500  equipment  deal- 
ers throughout  the  country  for  whom  I'm  speaking  today.  We're  one 
of  those  special  interest  groups  that  Dr.  Kelman  mentioned,  but  we 
feel  like  we're  a  significant  part  of  the  free  enterprise  system. 

I  believe  that  my  comments  apply  to  every  small  business  that 
sells  to  State  and  local  governments.  I've  prepared  a  statement, 
which  I  will  not  read  but  ask  that  it  be  included  in  the  record.  I'd 
like  to  make  just  a  few  brief  points  this  afternoon. 

Stated  bluntly,  our  concern  is  that  the  huge  Greneral  Services  Ad- 
ministration has  been  authorized  by  Congress  to  compete  directly 
with  dealers,  distributors,  retailers  and  wholesalers  who  have  been 
servicing  both  the  private  sector  and  State,  Federal,  and  local  gov- 
ernments on  a  competitive  basis  since  this  country  began. 

Section  1555  of  the  Federal  Acquisition  Streamlining  Act  of  1994 
(FASA),  which  gave  GSA  this  authority,  is  in  direct  conflict  with 
our  free  enterprise  system.  As  far  as  we  know,  the  provision  of 
(FASA)  which  authorizes  GSA  to  go  into  competition  with  us  was 
not  supported  by  any  evidence  of  a  need  by  GSA  or  of  any  savings 
to  State  and  local  governments. 

In  fact,  the  law  allows  GSA  to  charge  those  governments  an  un- 
specified fee  for  its  services.  From  what  we  can  determine,  this 
whole  idea  is  a  product  of  someone  who  thinks  that  big  Govern- 
ment is  good  and  that  it  can  only  get  better  by  getting  bigger.  That 
individual  clearly  has  not  gotten  the  message  sent  by  the  American 
people,  who  are  outraged  by  the  size  of  Government  and  want  to 
see  it  reduced. 

Furthermore,  GSA  is  moving  quickly  to  take  control  of  the  State 
and  local  government  market.  It  has  already  published  a  long  list 
of  products  it  plans  to  offer  directly  to  State  and  local  governments. 

Apart  from  the  fact  that  there  is  no  need  for  this  program,  the 
harm  that  it  would  cause  to  the  existing  dealer,  retailer,  and  dis- 
tributor networks  throughout  this  country  is  enormous. 

In  its  submission  to  GSA  on  this  proposal,  John  Deere  has  stated 
that  its  dealers  do  between  20  and  50  percent  of  their  business 
with  State  and  local  governments.  Dealerships  depend  on  both 
sales  and  service.  They  cannot  survive  on  one  without  the  other. 
I  do  not  need  to  emphasize  the  impact  of  the  loss  of  between  20 
and  50  percent  of  a  dealer's  business. 

Section  1555  will  do  great  damage  to  dealers  and  distributors  in 
every  line  of  business  throughout  the  country.  In  turn,  their  em- 
ployees and  their  families  will  be  hurt  by  loss  of  jobs.  Finally,  their 
governmental  customers  will  lose  reliable  sales  and  service  facili- 
ties. 
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I  cannot  believe  that  this  Congress  wants  to  give  a  bloated  Fed- 
eral agency  the  anticompetitive  power  to  deprive  small  businesses 
the  right  to  sell  to  State  and  local  governments.  Such  a  concept  is 
contrary  to  our  basic  free  market  system. 

I  sincerely  appreciate  having  had  this  opportunity  to  share  small 
businesses'  concerns  with  you  and  urge  Congress  to  repeal  Section 
1555.  Thank  you. 

[Mr.  Hammond's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  I  thank  you  very  much  for  highlighting  this.  I 
think  it's  a  problem  that  hasn't  been  recognized,  until  now,  or  been 
the  subject  of  very  much  comment.  I  think  Section  1555  was  in- 
cluded to  satisfy  a  recommendation  that  was  made  in  the  Vice 
President's  National  Performance  Review.  It  may  have  sounded 
good  when  it  was  put  on  paper,  but  people  may  not  have  realized 
the  impact  that  it  would  have  on  local  dealers.  I  appreciate  very 
much  your  bringing  this  to  our  attention. 

Our  last  witness  is  Thomas  Gunerman.  He's  president  and  CEO 
of  Intersurgical,  Inc.  of  Liverpool,  New  York,  and  is  representing 
the  Health  Industry  Manufacturers  Association.  Mr.  Gunerman. 

TESTIMONY  OF  THOMAS  R.  GUNERMAN,  PRESIDENT  AND  CEO, 
INTERSURGICAL,  INC.,  LIVERPOOL,  NEW  YORK,  REPRESENT- 
ING THE  HEALTH  INDUSTRY  MANUFACTURERS  ASSOCIA- 
TION 

Mr.  Gunerman.  Grood  afternoon,  Madam  Chair.  As  you  just  indi- 
cated, I'm  the  president  and  CEO  of  Intersurgical.  We're  a  small, 
small  medical  manufacturing  company  located  in  Liverpool,  New 
York. 

I'm  here  today  to  represent  Health  Industry  Manufacturers  Asso- 
ciation (HIMA),  to  convey  the  concerns  of  the  health  care  tech- 
nology industry  about  the  implementation  of  the  cooperative  pur- 
chasing program  legislated  as  part  of  FASA. 

I  urge  you  to  consider  the  appropriateness  of  the  cooperative  pur- 
chasing program  for  health  care  and  perhaps  other  industries,  as 
well.  As  you  may  be  aware,  HIMA  represents  more  than  700  manu- 
facturers of  medical  products,  and  75  percent  of  HIMA's  members 
are  small  businesses.  Together,  all  HIMA  companies  manufacture 
90  percent  of  the  $50  billion  of  health  care  products  annually  sold 
in  the  United  States. 

I'll  give  to  you  today  three  specific  points  about  the  cooperative 
purchasing  program  of  FASA  that  might  produce  results  which 
were  unintended  by  the  framers  of  Section  1555. 

The  first  issue  is  that  costs  imposed  on  the  Federal  Government 
will  likely  rise  as  a  result  of  the  cooperative  purchasing  program. 
Specifically,  $1.35  billion  per  year  is  the  current  estimate. 

Second,  the  cost  to  the  Federal  and  non-Federal  customers  differ 
significantly.  Small  business  will  be  seriously  disadvantaged. 

Third,  such  a  disruption  in  the  distribution  channels  for  health 
care  products  could  compromise  the  quality  of  health  care  in  this 
country. 

HIMA  and  HIMA  members  do  not  object  to  most  of  the  other  re- 
forms in  FASA,  only  to  the  implementation  of  a  cooperative  pur- 
chasing program  without  complete  information  on  its  broad  effects. 
Having  cited  these  three  concerns,  I'll  demonstrate,  through  exam- 
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pies  in  the  health  care  industry,  why  FASA's  cooperative  purchas- 
ing program  should  not  be  implemented. 

First  concern:  cost  increase  to  the  Federal  Government.  HIMA 
requested  an  economic  review  of  the  program  to  determine  what 
lay  beneath  the  surface  in  the  proposal  to  expand  access  to  the 
Federal  Supply  Schedules  (FSS)  to  State  and  local  governments.  As 
a  result  of  this  review,  we  learned  that  the  Federal  Government 
has  had  prior  experience  with  a  similar  business  concept  in  the 
Medicaid  Program. 

As  part  of  OBRA  [Omnibus  Budget  Reconciliation  Act]  of  1990, 
pharmaceutical  companies  were  required  to  offer  the  same  discount 
rates  to  all  State  Medicaid  Programs  that  were  traditionally  offered 
to  their  best  customers.  It  was  known  as  the  Medicaid  Prescription 
Drug  Rebate  Program.  General  economic  and  business  theory  has 
long  suggested  that  discounts  decline  as  the  share  of  market  receiv- 
ing deep  discounts  expands. 

Data  from  the  initial  implementation  of  the  Medicaid  Prescrip- 
tion Drug  Rebate  Program  in  1991  to  the  present  show  that  deep 
discounts  did  decrease.  They  decreased  by  approximately  31  per- 
cent when  Medicaid,  which  is  about  15  percent  of  the  pharma- 
ceutical market,  began  to  benefit  from  deep  discounts  given  to 
other  health  care  providers. 

Like  the4)rogram  under  discussion  today,  the  Medicaid  market 
sounds  large  at  15  percent.  But  actually  it  is  54  separate  programs 
within  the  50  States,  the  U.S.  Territories,  and  the  District  of  Co- 
lumbia. 

Assuming  similar  behavior  by  FSS  suppliers  from  similar  market 
pressures.  Federal  Government  costs  would  increase  by  approxi- 
mately $1.35  billion  per  year  or  $11.3  bilHon  over  7  years  as  a  con- 
sequence of  expanding  FSS  access  to  additional  health  care  provid- 
ers. 

In  the  interest  of  the  committee's  time,  I  will  submit  the  details 
of  this  analysis  for  the  record  and  move  on  to  my  other  two  points. 

Number  Two  is  that  Federal  and  non-Federal  purchasers  are  en- 
tirely different  customers.  While  the  volume  of  their  purchases  il- 
lustrate the  most  obvious  difference,  many  other  distinctions  can  be 
drawn  which  would  make  successful  implementation  unlikely. 

For  instance,  post-sale  service,  electronic  communication  systems 
and,  most  importantly  for  small  companies,  credit  arrangements. 
Federal  buyers  pay  very  well.  Non-Federal  buyers  take  2  to  3 
months,  on  average,  and  sometimes  over  1  year,  to  complete  pay- 
ment for  orders,  placing  heavy  burden  on  manufacturers. 

While  these  differences  are  challenging  to  any  company,  large  or 
small,  it  is  the  small  company  that's  at  greater  risk. 

Large  city  hospital  systems  might  be  able  to  order  in  volume  ap- 
proaching that  of  a  veterans  hospital,  but  what  happens  to  the 
smaller  company  if  the  customer  fails  to  pay?  This  is  a  business 
hazard  for  any  size  company,  but  would  small  companies  have  the 
resources  to  survive?  Slow-paying  customers  ultimately  drive  small 
companies  away  from  Government  or  private  business. 

HIMA  members  already  serve  State  and  local  health  care  provid- 
ers and  want  to  continue  to  do  so,  but  the  contracts  need  to  be  tai- 
lored. Under  a  one-size-fits-all  concept,  it  becomes  extremely  dif- 
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ficult  for  a  manufacturer  to  structure  a  single  contract  that'll  meet 
the  needs  of  the  Federal,  as  well  as  State  and  local,  buyers. 

What's  underlying  these  basic  concerns  is  the  fact  that  many 
HIMA  members  do  not  distribute  their  products  themselves.  Rath- 
er, they  rely  upon  distributors  as  a  vital  link  to  make  these  prod- 
ucts available.  Many  of  these  distributors  are  themselves  small 
businesses. 

Making  states  and  local  agencies  eligible  for  the  FSS  and  its  con- 
tract arrangement  would  impose  new  burdens  where  there  is  insuf- 
ficient capacity  to  manage  the  increased  volumes  or  different  prod- 
uct lines. 

HIMA's  third  concern  is  the  compromise  of  the  quality  of  care. 
HIMA  is  concerned  that  the  plan  may  have  adverse  effects  on  the 
present  system  and  might  jeopardize  the  continuity  of  service  for 
life-saving,  quality-enhancing  medical  products.  If  the  plan  results 
in  dislocation  among  distributors,  as  we  anticipate,  many  manufac- 
turers cannot  fill  that  void  in  service. 

In  summary,  let  me  say  that  HIMA's  economic  analysis  shows 
the  cooperative  purchasing  provisions  of  FASA,  although  well  in- 
tended, may  actually  have  the  opposite  effect.  I  ask  you  again  to 
consider  our  three  concerns  before  implementing  FASA's  coopera- 
tive purchasing  program.  First,  the  added  cost  to  the  Government 
would  be  over  $1.3  billion  per  year.  Second,  the  difference  between 
Federal  and  non-Federal  customers,  especially  in  credit  arrange- 
ments, do  disadvantage  small  business.  Three,  the  disruption  of  the 
current  system  and  the  quality  of  patient  care  can  be  compromised. 

Madam  Chair,  we  ask  that  you  and  other  members  of  this  com- 
mittee work  with  the  committee  of  jurisdiction  to  amend  the  Fed- 
eral Acquisition  Reform  Act,  H.R.  1670  when  it's  on  the  House  floor 
in  September  to  repeal  Section  1555  and  save  the  Government 
$1.35  billion  annually. 

The  scope  of  responsibility  of  the  Federal  Government  would 
have  to  be  expanded  to  accommodate  this  new  program.  At  a  time 
when  Congress  is  making  progress  toward  downsizing  and  decen- 
tralizing Government,  should  we  enlarge  the  Government  and  risk 
actually  increasing  its  costs? 

Thank  you  for  inviting  me  here  today.  It's  been  my  pleasure,  and 
HIMA  is  glad  to  assist  you  on  this  issue  in  any  way  that  we  can. 

[Mr.  Gunerman's  statement  may  be  found  in  the  appendix.] 

Chair  Meyers.  Thank  you  very  much  for  being  here. 

I  think  I  will  now  ask  a  question  or  two  and  then  submit  the  rest 
of  the  questions  for  written  responses.  Other  members  of  the  Com- 
mittee may  have  some  questions  when  they  review  your  testimony. 
I  know  I've  kept  you  well  beyond  the  time  you  thought  you  would 
be  at  this  hearing. 

I'd  like  to  address  one  question  to  Mr.  Black.  Dr.  Kelman  is  obvi- 
ously deeply  opposed  to  the  bid  protest  jurisdiction  of  the  GSA 
Board  of  Contract  Appeals.  For  him,  it's  at  the  root  of  the  problems 
in  Federal  information  technology  procurements.  He  seems  to  pre- 
fer the  GAG  bid  protest  process.  Why  does  he  prefer  GAO? 

Are  the  IT  protests  before  the  GSA  Board  of  Contract  Appeals  as 
big  a  problem  as  Dr.  Kelman  believes? 
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Mr.  Black.  I  have  comments  I'd  like  to  make  with  regard  to  your 
questions,  Madam  Chair,  but  I'd  Hke  to  have  CCIA's  counsel,  Dave 
Cohen,  give  you  the  core  of  the  answers  first. 

Mr.  Cohen.  Responding  to  your  two  points,  I  think  it's  pretty 
clear  from  Dr.  Kelman's  writings  that  he  does  not  want  a  strong 
overseer  of  the  Federal  procurement  process  anywhere.  The  GAO, 
while  significantly  improved  as  a  result  of  the  Competition  in  Con- 
tracting Act,  is  still  not  able  to  provide  as  strong  an  enforcement 
of  procurement  laws  as  is  the  GSA  board.  There  are  a  couple  of 
reasons  for  that. 

One  is  constitutional.  Given  the  GAO's  position  as  an  arm  of 
Congress,  it  cannot  order  executive  branch  agencies  to  do  anything. 
It  doesn't  have  that  power.  Second,  its  procedures  are  less  robust 
and  less  predictable  than  those  of  the  GSA  board.  It  simply  does 
not  have  as  many  of  the  tools  in  place  to  get  the  facts  onto  the 
record. 

Second,  in  terms  of  the  extent  of  the  problem,  last  year  there 
were  about  179  bid  protects.  Contrary  to  the  figure  that  Dr. 
Kelman  throws  out  that  45  percent  of  IT  procurements  over  $25 
million  are  protested,  more  recent  data  shows  that  that  number  is 
no  higher  than  20  percent. 

The  GAO  study  he  cities  also  showed  that  less  than  5  percent  of 
all  information  technology  procurements  were  protested. 

So  to  say  that  a  forum  which  gets  179  cases  this  year  is  causing 
a  significant  problem  in  a  system  that  spends,  according  to  Senator 
Cohen,  $25  billion  a  year  is  simply  misstating  the  facts. 

Chair  MEYERS.  I  appreciate  that  response  regarding  bid  protests. 

I  think  two  of  our  witnesses  on  this  panel  have  very  strong  objec- 
tions to  permitting  State  and  local  governments  from  purchasing 
off  of  GSA's  Federal  Supply  Schedules.  Is  this  the  first  time  that 
State  and  local  governments  have  been  allowed  to  do  so? 

Mr.  Hammond.  Yes. 

Mr.  GUNERMAN.  To  our  knowledge,  it  is. 

Chair  Meyers.  Mr.  Hammond  and  Mr.  Gunerman,  Dr.  Kelman 
seemed  to  dismiss  your  concerns  with  the  cooperative  purchasing 
authority  in  Section  1555  because  it  is  permissive  rather  than  man- 
datory authority.  How  do  you  respond  to  that? 

Mr.  Gunerman.  I  guess  I'd  have  to  understand  what  he  means 
by  "permissive." 

The  issues  that  face  us  in  the  health  care  industry  is  there's  al- 
ready an  assumption  that  it's  all  the  same.  In  our  own  town  of  Sjt- 
acuse,  we  have  VA  hospitals  and  extra-private  hospitals  and  extra- 
State  hospitals,  and  the  type  of  patient  care  that  exists  in  those 
hospitals  differs  dramatically,  by  the  nature  of  the  patients  that 
come  in. 

Therefore,  the  patient  care,  patient  service,  the  need  for  the  in- 
frastructure is  an  absolute  underpinning  to  our  concern,  I  think, 
that  exists. 

When  he  says  "permissive,"  it  is  assumed  that  all  things  are  the 
same,  and  all  things  are  not  the  same.  The  ability  to  get  servicing 
throughout  three  different  shifts  in  a  hospital,  the  ability  to  get 
education  throughout  the  hospitals  are  issues  that  are  not  as  heav- 
ily drawn  upon  because  it  is  primarily  the  VA  system  who  is  close 
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to  45  percent  of  all  the  purchases  running  through  the  system,  that 
is  drawing  through  these  funds. 

The  ability  to  simply  say,  "It  is  available,"  I  think,  is  to  assume 
that  it  just  lays  there  benign  and  people  will  just  randomly  pick 
at  it.  It  would  be  much  more  pervasive  and  it  would  go  to  reflect 
both  the  strengths  and  weaknesses  you  see  throughout  the  country. 
What  Section  1555  authorizes  coula  effectively  become  the  largest 
central  contract  in  the  country.  It  could  effectively  create  a  massive 
centralized  bureaucracy  for  procurement,  running  totally  counter  to 
Congressional  objectives. 

So  I  don't  see  it  as  just:  They  can,  if  they  choose  to.  It  would 
trulv  alter  the  way  health  care  is  delivered. 

Chair  Meyers.  Thank  you,  Mr.  Gunerman.  I  recognize  Mr.  Ham- 
mond. Then  I  think  Ms.  Nelson  would  like  to  speak  to  this. 

Mr.  Hammond.  One  of  the  problems  is  that  any  time  you  make 
something  optional,  then  you  have  to  have  the  infrastructure  in 
place  to  back  up  that  option.  So  the  fact  that  it's  optional  does  not 
decrease  the  cost  to  the  Federal  Government,  because  they  have  to 
have  the  facility  in  place  to  implement  the  option  if  it's  exercised. 

So  the  Government's  cost  is  going  to  be  a  lot  higher  if  the  pro- 
gram's optional.  Of  course,  I  think  you  take  a  lot  of  the  local  deci- 
sionmaking out  of  the  process  when  you  don't  allow  them  some  lati- 
tude. 

One  of  the  things  I  see  in  the  equipment  business  is  the  products 
that  are  required  in  Florida  are  not  the  same  products  that  are  re- 
quired in  Alaska.  To  make  a  generic  product  that  fits  both  state 
and  county  government  needs  is  going  to  be  impossible,  and  it  may 
be  some  kind  of  a  monster  and  undesirable  for  either  application. 

Chair  Meyers.  Thank  you,  Mr.  Hammond.  Ms.  Nelson? 

Ms.  Nelson.  Mrs.  Meyers,  for  the  record  I  wanted  to  emphasize 
that  the  Small  Business  Working  Group  opposed  this  provision  last 
year  during  the  drafting  of  FASA  and  continues  to  oppose  it. 

I  think  when  Dr.  Kelman  refers  to  it  as  permissive,  he  means 
that  the  local  government  or  the  State  government  doesn't  have  to 
buy  off  the  Federal  Supply  Service  Hsts.  It  is  the  buyer's  decision. 

Let  me  point  out,  however,  that  they  are  also  driven  by  cost  con- 
siderations. What  will  happen  is  that  a  small  business  that  might 
want  to  compete  at  the  local  level  will  now  be  required  to  either 
apply  to  get  on  the  Federal  Supply  Service's  Schedules  and  compete 
appropriately  to  win  a  Schedule  contract,  or  he  will  have  to  com- 
pete locally  with  this  massive  Federal  organization  that  my  com- 
patriots have  described,  I'm  not  sure  that  many  small  businesses 
have  either  the  ability  or,  quite  frankly,  the  desire  to  do  either. 

If  the  intention  is  to  drive  small  businesses  out  of  the  acquisition 
system,  this  is  another  provision  that  will  successfully  do  so. 

Chair  Meyers.  Mr.  Gunerman. 

Mr.  Gunerman.  Madam  Chairman,  in  my  written  statement  I 
say  that  in  health  care  alone,  if  local  governments  were  taking  part 
in  this  program,  the  purchases  of  health  care  products,  which  right 
now  are  $2.5  billion,  in  my  world  I  deal  with  Ms  but  here  its  Bs, 
would  escalate  to  $6.3  billion.  That  is  just  a  massive,  massive 
movement  of  activity  inside  this  country.  I  can't  even  estimate  how 
many  more  people  we  need  to  take  care  of  that  here  in  Washington. 

Chair  Meyers.  Thank  you. 
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I  appreciate  very  much  all  of  your  being  here. 

Mr.  Black,  did  you  want  to  make  a  comment? 

Mr.  Black.  If  you  would  indulge  me. 

I  didn't  use  my  opening  statement  to  have  time  to  make  a  couple 
of  comments  on  the  statements  of  earlier  witnesses.  It  included  one 
or  two  points,  if  I  could  make  them  very  quickly. 

Dr.  Kelman  emphasized  a  number  of  faults  in  the  system.  Frank- 
ly almost  everything  he  described  as  a  fault  is  curable,  and  it's  cur- 
able by  executive  branch  action.  The  procurement  system  really 
has  a  great  deal  of  discretion  now,  in  fact,  to  correct  the  matters 
highlighted. 

That's  one  of  the  reasons  new  legislation  is  not  necessary.  We 
would  like  to  get  on  with  implementing  FASA,  look  at  those  regula- 
tions. We  think  that  FASA  and  its  implementation  will  take  care 
of  a  lot  of  the  problems  identified  by  Dr.  Kelman. 

To  underline  that,  I  thank  him  for  bringing  the  contracting  offi- 
cer from  Treasury  because  of  his  response  to  your  question.  He  de- 
scribed a  procurement  system  that  is  working  and  is  working  bet- 
ter because  they  are  beginning  to  implement  FASA.  Mr.  Johnson 
specifically  said  the  system  is  not  broken.  Coming  from  a  Govern- 
ment contracting  officer,  these  wert  very  telling  comments. 

Next,  I  have  a  background  in  international  trade.  I  find  it  very 
ironic  that  I've  been  battling  to  open-up  foreign  markets.  What  we 
face  in  Japan  and  other  countries  is  procurement  systems  which 
are  closed.  We  fight  and  argue  all  the  time  for  more  objective  cri- 
teria. We  want  clear  standards.  We  don't  want  Keiretsu.  The  more 
I  use  that  term,  the  more  I  think  that's  really  what  we  are  creat- 
ing, a  very  favored  set  of  close,  cooperating  government-chosen  ven- 
dors, and  everybody  else  is  out. 

As  a  Government,  I  think  we  run  a  real  risk  of  asking  everybody 
else  in  the  world  to  move  in  one  direction  while  we  may  be  moving 
in  the  other  direction.  I  think  that's  something  that  maybe  some 
other  committees,  when  they  really  think  about  it,  will  react  to. 
There's  a  real  inconsistency  here  that  I  think  is  worth  pointing  out 
to  people.  Thank  you  for  indulging  me. 

Chair  MEYERS.  Ms.  Nelson? 

Ms.  Nelson.  Mrs.  Meyers,  I  was  expecting  my  colleagues  to  ad- 
dress the  importance  of  Government  buyer's  using  clear,  precise, 
and  detailed  evaluation  factors.  Since  they  did  not,  I  would  like  to 
just  take  1  minute  of  your  time  to  do  so. 

The  sponsors  of  H.R.  1670  say  that  one  of  their  objectives  is  to 
dissuade  firms  from  entering  competitions  they  have  no  real  chance 
of  winning.  Mrs.  Meyers,  no  business  person  gets  up  in  the  morn- 
ing, goes  to  work,  and  says:  "Hey,  look,  I  just  found  this  notice  in 
the  CBD  [Commerce  Business  Daily].  We  don't  have  a  snowball's 
chance  in  winning  it,  but  let's  put  in  a  bid  because  we  just  want 
those  contracting  officers  to  really  suffer  evaluating  our  offer." 

Putting  together  a  proposal  is  a  lot  of  hard  work. 

Small  businesses  look  at  the  CBD,  and  say:  "This  is  something 
we'd  be  interested  in;  let's  look  at  the  specifications." 

Unfortunately,  the  specs  they  get  frequently  are  anything  but 
specific  and  clear.  The  business  is  forced  to  make  the  best  decision 
it  can  about  whether  or  not  to  invest  its  resources  in  preparing  an 
offer.  It's  not  a  decision  they  take  lightly. 
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So  I  have  to  agree  with  some  of  the  members  of  the  prior  panel 
who  emphasized  rather  than  punishing  small  businesses  for  their 
failure  to  determine  psychically  what  the  Government  wants  the 
agencies  should  specify  in  a  lot  more  detail  what  they  want  to 'buy 
The  greater  the  exactitude,  the  greater  the  specificity  of  the  evalua- 
tion factors,  the  greater  potential  is  that  an  unqualified  contractor 
will  not  enter  the  competition. 

Chair  Meyers.  The  more  specific  they  are,  the  more  people  are 
goin^  to  be  able  to  determine  whether  they  want  to  bid  whether 
they  re  qualified  to  bid.  It's  going  to  reduce  the  number  of  unquali- 
fied bidders,  reduce  the  number  of  protests.  I  think  what  you're 
saying  is  accurate. 

I  thank  you  all  very  much  for  being  with  us.  We  appreciate  your 
testimony  tremendously  and  I'm  sorry  we  kept  you  all  so  long. 

[Whereupon,  at  1:58  p.m.,  the  committee  was  adjourned,  to  re- 
convene subject  to  the  call  of  the  chair.] 
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Statement  of  Representative  Eva  Clayton 

House  Small  Business  Committee 

Small  Business  Participation  in  Federal  Contracting 

H.R.  1670.  The  Federal  Acquisition  Act  of  1995 

Public  Hearing 

August  3,  1995  -  10:30  a.m. 


Madame  Chairman,  I  want  to  commend  you  for  your  continued  focus  on  a  very 
important  subject.   The  issue  of  which  standard  to  use  in  government  contracting, 
full  and  open  or  maximum  practicable,  has  far  reaching  implications  and  should  be 
treated  with  careful  deliberation. 

Since  this  Committee's  last  hearing,  on  June  27th,  the  House  Committee  on 
Government  Reform  and  Oversight  held  a  mark-up  on  H.R.  1670.   The  Bill  passed 
by  voice  vote  and  provides,  with  certain  exceptions,  that  procurement  should  be 
handled  through  "full  and  open  competition."    However,  the  marked-up  Bill  fails  to 
include  critical  language  related  to  the  limits  of  less  than  full  and  open  competition 
as  well  as  the  requirements  to  justify  less  than  full  and  open  competition.   Thus, 
some  have  suggested,  the  Bill,  as  amended,  maintains  the  appearance  of  full  and 
open  competition,  while,  in  practical  effect,  eliminating  it. 

I  continue  to  believe  that  it  is  absolutely  important  that  we  closely  examine  H.R. 
1670,  as  reported  by  the  House  Committee  on  Government  Reform  and  Oversight. 
This  proposal  affects  some  two  hundred  billion  dollars  in  goods  and  services  to  the 
federal  government.   It  is  a  major  legislative  initiative,  affecting  many  of  our 
citizens. 

Several  troubling  provisions  remain  in  the  marked-up  version  of  H.R.  1670.   The  Bill 
broadens,  in  a  very  significant  way,  the  ability  of  those  implementing  its  provisions 
to  authorize  the  award  of  contracts  through  other  than  competitive  methods  and 
procedures.  Two  new  and  broad  exceptions  to  competitive  procedures  are 
allowed;  When  use  of  competition  is  not  "feasible"  or  "appropriate",  competitive 
procedures  may  be  abandoned.   The  Bill  also  makes  the  current,  statutory 
exceptions  to  competition  merely  illustrative,  thus  opening  the  door  for  other 
exceptions  as  deemed  necessary  by  those  implementing  the  law.   And,  the  Bill 
conditions  the  use  of  competitive  procedures  with  language  that  states,  "consistent 
with  the  need  to  efficiently  fulfill  the  Government's  requirements."   Thus,  there 
would  appear  to  be  great  and  subjective  latitude  in  decisions  about  competitive 
procedures. 

The  verification  provisions,  the  use  of  "special  simplified  procedures"  for  the 
purchase  of  commercial  goods,  at  any  dollar  amount,  and  the  debriefing  process 
continues  to  be  a  concern  that  I  have.   I,  therefore,  again  look  forward  to  this 
hearing,  Madame  Chairman,  with  great  anticipation.   The  provisions  of  this  Bill  are 
too  sweeping  and  far  reaching  for  anything  except  close  and  careful  scrutiny. 


92-971    96-3 
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STATEMENT  FOR  CONGRESSMAN  FLOYD  H   FLAKE 

BEFORE  THE  SMALL  BUSINESS  COMMITTEE 

AUGUST  3,  1995 


GOOD  MORNING  MADAM  CHAIRMAN  AND  MEMBERS  OF  THE  COMMITTEE. 
MADAM  CHAIRMAN,  I  AM  PLEASED  TO  DISCUSS  AND  EXPLORE  THE 
IMPLICATIONS  OF  H.R.  1670,  THE  FEDERAL  ACQUISITION  REFORM  ACT  OF  1995. 
THE  OBJECTIVE  OF  THIS  LEGISLATION  IS  TO  ENSURE  EQUAL  OPPORTUNITY  TO 
ALL  INDIVIDUALS  IN  COMPETING  FOR  GOVERNMENT  CONTRACTS .    I  BELIEVE 
THAT  COMPETITION  IS  THE  BASIS  OF  FREE  ENTERPRISE  AND  THE  FOUNDATION 
OF  OUR  ECONOMY.    THEREFORE,  IT  IS  IMPERATIVE  THAT  WE  PROVIDE  SMALL 
BUSINESSES  WITH  THE  NECESSARY  TOOLS  TO  COMPETE  IN  THE  MARKET  PLACE. 
FURTHER,  I  BELIEVE  THAT  SMALL  BUSINESSES  ARE  THE  ENGINE  OF 
OPPORTUNITY  AND  THE  FORCE  BEHIND  ECONOMIC  GROWTH  AND  JOBS 
CREATION  IN  THE  UNITED  STATES;  HENCE,  WE  WOULD  BE  REMISS  IN  NOT 
REMOVING  ALL  IMPEDIMENTS  TO  ECONOMIC  OPPORTUNITIES  FOR  SMALL 
BUSINESSES. 

NOTWITHSTANDING,  I  BELIEVE  THAT  WE  SHOULD  CONTINUE  TO  FULFILL 
OUR  HISTORICAL  ROLE  OF  ESTABLISHING  GENERAL  GOALS  OF  COMPETITION 
AND  DESCRIBE  GENERAL  METHODS  OF  ACHIEVING  REAL  COMPETmON  AND 
ALLOW  THE  EXECUTIVE  BRANCH  TO  CRAFT  SPECIFIC  REQUIREMENTS  AND 
"RULES"  OF  COMPETinON. 
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THERE  APPEARS  TO  BE  NO  EVIDENCE,  TO  DATE,  THAT  WE  SHOULD  ENCROACH 
ON  WHAT  WE  HAVE  VIEWED  AS  A  TRADITIONAL  EXECUTIVE  BRANCH  FUNCTION, 
IN  THE  PROCUREMENT  AREA,  AND  PRESCRIBE  SPECIFIC  CONTRACTING 
REQUIREMENTS. 

HOWEVER,  I  BELIEVE  THAT  WE  ARE  TOTALLY  JUSTIFIED  IN  ENSURING 
THAT  THE  BASIC  TENETS  OF  FAIR  COMPETITION,  AS  OUTLINED  BY  THIS  BODY, 
ARE  MAINTAINED  AND  INSTITUTED.    TO  THAT  END,  I  FULLY  SUPPORT  THE 
STANDARD  OF  FULL  AND  OPEN  COMPETITION  IN  GOVERNMENT  CONTRACTING, 
WHICH  PROVIDES  MAXIMUM  OPPORTUNITIES  TO  SMALL  BUSINESSES.    I  WILL 
PAY  CLOSE  ATTENTION  TO  WHETHER  H.R.  1670  UNDERCUTS  THE  STATUTORY 
PROTECTIONS  OF  THE  FULL  AND  OPEN  COMPETITION  STANDARD 

AGAIN,  I  WOULD  LIKE  TO  THANK  YOU  MADAM  CHAIRMAN  FOR  HOLDING 
THIS  IMPORTANT  HEARING  AND  I  OFFER  MY  COMPLETE  SUPPORT  AND 
COOPERATION  TO  YOU  MADAM  CHAIRMAN  AND  ALL  THE  WITNESSES  HERE 
TODAY. 
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STATEMENT  OF  CHAIRMAN  DON  MANZULLO 

BEFORE  THE  HOUSE  SMALL  BUSINESS  COMMITTEE 

AUGUST  3,  1995 

10:30AM  ROOM  2359  RHOB 

Madam  Chair,  I  am  pleased  that  you  are 
holding  hearings  on  the  potential  impact  on 
small  business  of  the  procurement  reform  bill 
(HR  1670)  that  is  moving  through  the  House. 
As  Chairman  of  the  Small  Business  Procurement 
Subcommittee,  it  is  important  that  all 
coinmittee  members  recognize  the  implications 
of  the  proposed  changes  to  our  current 
procurement  system. 

Earlier  this  year,  there  was  an  effort 
to  attach  this  legislation  to  the  Defense 
Authorization  bill.   At  the  heart  of  this 
bill  is  a  change  in  procurement  standards 
from  "full  and  open  competition"  to  giving 
procurement  officials  the  authority  to  keep 
competition  open  to  the  "maximum  extent 
practicable. " 

That  means  if  a  procurement  official 
wishes  to  restrict  competition  for  contracts 
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to  as  few  as  three  companies,  it  would  meet 
the  criteria  outlined  in  HR  1670.   In  other 
words,  it  would  be  very  difficult  for  a  small 
business  with  a  new,  innovative  product, 
which  is  less  expensive  than  a  similar  good 
produced  by  a  large  company,  to  sell  to  the 
federal  government.   And,  because  many  state 
and  local  governments  follow  federal 
standards,  this  could  have  grave  implications 
for  all  government  procurement. 

The  Small  Business  Administration  (SBA) 
estimates  that  participation  of  small 
business  in  federal  government  contracting 
saved  the  taxpayer  $219.1  million  in  1994. 
On  behalf  of  the  taxpayer  and  good 
government,  let's  go  slow  on  this  legislation 
so  that  we  first  review  the  impact  of  the 
changes  of  last  year's  procurement  reform 
legislation  before  we  embark  on  another  round 
of  reforms. 

I  look  forward  to  the  testimony  of  the 
witnesses  here  before  us  today.  Thank  you, 
Madam  Chair. 
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The  Honorable  Marty  Meefaan 

Opening  Statement  on  the  Federal  Acquisition  Reform  Act  of  1995 

August  3,  1995 


Good  morning.    I  would  like  to  take  the  opportunity  to  thank  the  Chair,  Mrs.  Meyers   for 
holduig  this  miportant  hearing.  »<=ycis,  lor 

I  support  federal  acquisition  reform.  As  I  mentioned  at  the  last  hearing,  I  sponsored  a 
procurement  conference  in  my  district  to  discuss  federal  opportunities  with  local  companies 
I  also  worked  with  many  other  members  of  the  Anned  Sewices  Committee  in  the  103rd      ' 
Congress  to  pass  a  comprehensive  government  wide  reform  of  the  acquisition  system  -  the 
first  m  more  than  a  decade.  •' 

I  am  concerned,  however,  with  provisions  in  this  bill  that  set  standards  to  be  used  in 
government  contracting.   Maintaining  ftiU  and  open  competition   -  or  maximum  practicable 
-  IS  of  paramount  concern  to  the  small  business  community.  As  it  stands  now,  this  bill  fails 
to  do  so  adequately. 

Madam  chair,  small  companies  in  my  district  depend  on  statutory  limits  and  guidelines  to 
ensure  open  competition  for  federal  contracts.    I  hope  today's  hearing  will  provide  ample 

?^T'^  f  '^^""^  ''"'*"^''  community  to  voice  their  growing  concerns  with  H.R 
1670,  the  Federal  Acquisition  Reform  Act  of  1995. 
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Committee  on  Small  Business 
U.S.  House  of  Representatives 


Hearing 
on 

Small  Business  Participation  in  Federal  Contracting: 
Assessing  H.R.I  670,  the  "Federal  Acquisition  Reform  Act  of  1 995", 

AS  REPORTED  BY  THE  COMMITTEE  ON  GOVERNMENT  REFORM  AND  OVERSIGHT  ON  JULY  27,  1 995 


Augusts,  1995 
10:30  a.m. 


OPENING  STATEMENT 

Rep.  Jan  Meyers 
Chair 


Today,  the  Committee  on  Small  Business  meets  to  receive  further 
testimony  assessing  the  provisions  of  the  proposed  "Federal  Acquisition 
Reform  Act  of  1 995",  H.R.  1 670,  as  reported  by  the  Committee  on 
Government  Reform  and  Oversight  on  July  27,  1995.  On  June  29th,  this 
Committee  met  to  receive  testimony  on  this  bill,  as  introduced,  from 
representatives  of  the  small  business  community  and  others.  During  that 
hearing  grave  concerns  were  raised  about  many  of  the  bill's  provisions, 
but  especially  those  that  would  abandon  the  standard  and  practice  of 
"full  and  open  competition",  the  core  principal  of  the  Federal  procurement 
process  since  the  passage  of  the  landmark  "Competition  in  Contracting 
Act  of  1 984"  (CICA). 

During  the  bill's  consideration  by  the  Government  Reform  and 
Oversight  Committee,  H.R,  1670  has  become  an  more  formidable  analytical 
challenge,  growing  from  85  pages  to  1 50  pages.  The  chairman's  mark  was 
only  completed  the  morning  of  the  mark-up.  New  provisions  have  been 
added  and  many  of  the  bill's  original  provisions  have  been  substantially 
revised. 
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Unfortunately,  those  provisions  which  would  most  likely  result  in 
additional  obstacles  to  small  business  participation,  which  would  invite 
more  non-competitive  contracting,  and  which  would  encourage  a 
procurement  process  substantially  less  open  and  fair,  all  have  remained  in 
the  bill,  as  reported. 

The  proponents  of  H.R.  1670  will  point  to  the  continued  periodic 
appearance  of  the  words  "full  and  open  competition",  and  urge  that  the 
full  and  open  competition  standard  has  been  preserved.  The  majority  of 
today's  witnesses  will  urge  otherwise  --  that  the  standard  and  practice 
of  "full  and  open  competition",  that  has  been  the  procurement  system's 
core  principal  since  1984,  would  no  longer  exist,  if  H.R.I 670  is  enacted  in 
its  current  form. 

Under  H.R  1 670,  the  use  of  non-competitive  contracting  procedures 
will  be  authorized  if  competitive  procedures  are  determined  not  to  be 
"appropriate"  or  "feasible".  The  standards  to  be  used  by  a  contracting 
officer  in  making  such  determinations  are  left  exclusively  to  the 
regulation  writers,  without  any  statutory  guidance. 

The  proponents  of  H.R.  1 670  also  urge  that  CICA's  seven  exceptions 
to  competition  have  been  retained  in  the  reported  bill.   But,  they  have 
converted  from  statutory  standards  to  regulations,  and  then  regulation 
writers  are  given  unlimited  discretion  to  add  to  the  list. 

The  current  rigorous  statutory  process  for  justifying  and  obtaining 
higher-level  approvals  for  proposed  non-competitive  contract  awards  is 
stripped  away.  Crafting  its  replacement  is  left  to  the  regulation  writers, 
without  any  statutory  standards. 

Rather  than  go  on  citing  the  concerns  that  will  be  expressed  by  many 
of  today's  witnesses,  I  would  like  to  conclude  my  opening  statement  by 
highlighting  a  fundamental  concern  expressed  by  representatives  of  the 
small  business  in  a  July  27th  letter  to  Chairman  dinger.  They  are 
perplexed  that  the  sponsors  of  H.R.  1 670  have  pursued  a  theme  of 
eliminating  existing  statutory  standards  and  substituting  essentially 
unlimited  discretion  in  the  regulation  writers,  a  series  of  "blank  checks", 
to  shape  a  contracting  process  as  they  deem  appropriate. 
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Let  me  quote  from  their  letter: 

This  approach  is  contrary  to  the  strong  regulatory  reform 
initiatives  embraced  by  the  House  and  strongly  supported  by  the 
small  business  community.  These  initiatives  call  for  restraining  the 
discretion  of  the  career  regulatory  bureaucracy  by  establishing 
precise  statutory  standards,  such  as  cost-benefit  analysis,  and 
effective  means  to  ensure  compliance.  Clear  statutory  standards, 
and  an  effective  protest  system,  are  just  as  appropriate  in  the 
procurement  arena. 

Today,  we  have  invited  a  broad  array  of  witnesses  to  help  us 
understand  the  likely  impact  of  H.R.  1670  on  the  procurement  system 
generally,  and  on  small  government  contractors  in  particular.   It  is  an 
exceptional  group  of  experts. 

We  are  pleased  to  have  Dr.  Steven  Kelman,  the  Administrator  for 
Federal  Procurement  Policy.  He  has  long  been  an  ardent  proponent  of 
greatly  expanding  the  discretion  granted  contracting  officers,  a  stance 
that  has  often  put  him  fundamentally  at  odds  with  many  in  the  small 
business  community.  In  our  dialogue  with  him  this  morning,  we  will  be 
seeking  to  learn  whether  the  Clinton  Administration  has  formulated  a 
position  on  many  of  the  provisions  of  H.R.  1670,  which  the  small  business 
community  and  others  find  so  troubling. 

I  look  forward  to  today's  testimony.  It  will  be  very  important,  since 
it  now  appears  that  the  sponsors  of  H.R.I  670  intend  to  seek  action  by  the 
full  House  shortly  after  the  Congress  reconvenes  on  September  6th.  Such 
a  fast  track  schedule  affords  little  time  for  shaping  an  appropriate 
response.  But  given  what  appears  to  be  at  stake,  August  is  certainly  going 
to  be  a  "work  period"  for  the  small  business  community,  for  me,  and  for 
the  other  Members  of  this  Committee  and  other  committees  who  are  ready 
to  answer  their  urgent  call  for  assistance. 
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Committee  on  Small  Business 
United  States  House  of  Representatives 

August  3,  1995 

Testimony  of  Representative  Glenn  Poshard 

Madam  Chairman,  thank  you  for  holding  today's  hearing  examining  the  Federal 
Acquisition  Reform  Act  of  1995  and  whether  the  standard  of  "fiiU  and  open" 
competition  should  be  included  in  this  legislation. 

Just  yesterday,  the  SmaU  Business  Committee's  Subcommittee  on  Government 
Programs  examined  some  of  the  problems  with  sole-source  contracting  and  the  effects 
it  has  had  in  allowing  small  businesses  the  opportunity  to  compete  for  government 
contracts.   I  have  grave  reservations  about  allowing  for  "maximum  practicable 
competition,"  because  I  believe  it  will  lead  us  into  an  increase  in  sole-source 
contracting.   If  this  nation's  small  business  community  is  to  continue  to  grow  and 
prosper,  creating  important  and  greatly  needed  jobs,  we  must  insure  small  businesses 
have  every  opportunity  to  compete  fairly  for  government  contracts. 

I  supported  Rep.  Cardiss  Collins'  amendment  to  restore  the  "fiill  and  open" 
competition  standard  to  this  legislation  when  is  was  offered  as  an  amendment  to  the 
Department  of  Defense  authorization  bill.   If  this  legislation  should  come  to  the  House 
floor  for  consideration,  I  want  to  assure  the  members  of  this  Committee  and  the  smaU 
business  owners  and  operators  in  the  19th  Congressional  District  that  I  will  support 
any  effort  to  restore  this  important  language  to  the  bill. 

In  closing,  I  want  to  thank  the  members  of  today's  panel  for  joining  us,  and 
please  know  I  look  forward  to  hearing  each  of  your  testimony  on  this  very  significant 
concern  to  the  small  business  community.   Thank  you  again  Chairwoman  Meyers  for 
holding  this  hearing  and  for  recognizing  the  importance  of  this  issue  to  small  business. 
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Madam  Chair  and  Members  of  the  Committee: 

It  is  a  pleasure  to  be  here  this  morning  to  discuss  a  number  of  aspects  of  the  Federal 
Acquisition  Streamlining  Act  of  1994  (FASA)  and  the  regulations  being  developed  to 
implement  the  law.  The  Act  represented  a  significant  step  towards  simplifying  the 
acquisition  system.  Among  other  things,  FASA: 

-  lessened  restrictions  for  purchases  under  $2,500,  or  "micro-purchases"; 

-  created  a  $100,000  simplified  acquisition  threshold  below  which  procurements  are 
exempted  firam  a  number  of  statutory  requirements;  and 

-  called  for  the  conversion  of  the  procurement  system  from  a  paper-based  system  to  an 
electronic-based  Federal  Acquisition  Computer  Network  (FACNET). 

We  recently  testified  before  your  Committee  on  the  preliminary  results  of  our  ongoing 
reviews  of  the  implementation  of  key  aspects  of  FASA.  My  brief  testimony  today  focuses 
on  the  competition  and  notice  procedures  that  will  apply  to  the  various  dollar  categories 
of  purchases  defined  in  last  year's  legislation,  and  their  interrelationship  with  FACNET. 
The  chart  accompanying  my  testimony  is  designed  to  illustrate  those  procedures  and  how 
they  work  for  both  FACNET  and  non-FACNET  purchases. 
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FASA  in  effect  sets  up  three  dollar  categories  for  government  buys:  (1)  micro-purchases; 
(2)  purchases  up  to  $100,000,  the  "simpbfied  acquisition  threshold";  and  (3)  purchases 
over  $100,000.  The  extent  of  competition  required,  the  procurement  procedures  to  be 
used,  including  the  notice  to  be  given  the  vendor  community,  and  the  basis  for  vendor 
selection,  are  different  for  each  one. 

\ficropurchases 

FASA  established  a  procurement  category  of  "micro-purchases,"  or  purchases  of  $2,500  or 
less.  The  Act  allows  agencies  to  make  micro-purchases  without  obtaining  competitive 
quotations  firom  suppliers;  permits  purchases  firom  large  business  as  well  as  small;  and 
exempts  them  from  the  Buy  American  Act  The  micro-purchases  category  was  intended 
to  expedite  the  procurement  process  and  reduce  administrative  costs  -  micro-purchases 
comprise  about  85  percent  of  the  govenunent's  procurement  transactions.  Basically,  an 
agency  buyer  can  walk  across  the  street  to  buy  an  item,  so  long  as  the  purchase  price  is 
reasonable.  Alternatively,  for  an  agency  using  FACNET  the  buyer  can  advertise  a  need 
over  the  system,  and  make  a  quick  and  efficient  purchase  that  way. 

Simplified  Acquisition  Threshold  and  Procedures 

FASA  replaced  the  $25,000  small  purchase  limit  with  a  $100,000  simplified  acquisition 
threshold.  The  law  then  authorized  simplified  procedures  for  those  purchases,  although 
whether  an  agency  actually  can  use  simplified  procedures  up  to  the  threshold  depends  on 
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whether  the  agency  has  a  so-called  "interim  FACNET  capabUity."  Interim  capability 
means,  basicaUy,  that  the  agency  can  electronically  provide  pubUc  notice  of  contract 
opportunities  and  soUcit  and  receive  responses  to  soUcitations.  If  an  agency  has  interim 
FACNET  capability,  it  can  use  simplified  procedures  up  to  the  $100,000  threshold; 
agencies  not  yet  ready  for  FACNET  can  use  simpUfied  procedures  only  for  purchases  up 
to  $50,000. 

FASA  requires  an  agency  to  promote  competition  in  tiiis  category  only  to  the  maximum 
extent  practicable,  in  contrast  to  the  requirement  for  full  and  open  competition  in  other 
government  purchases.  These  $2,500  to  $100,000  purchases  are  reserved  for  small 
businesses  if  at  least  two  small  businesses  can  submit  competitive  quotations.  A 
FACNET-capable  activity  could  solicit  for  its  needs  electronically,  and  select  fi^m  among 
the  responses.  If  a  non-FACNET  purchase  does  not  exceed  $25,000,  according  to  the 
regulations  issued  to  implement  this  part  of  FASA,  and  consistent  with  the  standard  for 
pre-FASA  small  purchases,  a  condracting  official  need  only  solicit  three  vendors.  Since 
the  regulations  also  encourage  the  use  of  oral  solicitations,  this  means  that  the 
procurement  can  be  accomplished  through  as  few  as  three  telephone  calls.  For  purchases 
over  $25,000  and  up  to  $100,000,  an  agency  not  using  FACNET  would  have  to  publish 
notice  of  the  acquisition  in  the  Commerce  Business  Daily.  FASA  requires  that  the  notice 
describe,  among  other  things,  the  procedures  to  be  used  and  the  timeframe  for  receiving 
responses  and  making  the  award.  FASA  also  requires  that  vendors  be  given  a  reasonable 
opportunity  to  respond,  and  that  any  timely  offer  must  be  considered. 
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Over-thresh<dd  purchases 

This  categoiy  would  include  any  purchase  over  the  $100,000  simplified  acquisition 
threshold.  An  agency  would  have  to  generate  "full  and  open"  competition,  which  for  a 
non-FACNET  agency  means  publication  of  the  need  in  the  (Commerce  Business  Daily,  and 
consideration  of  all  responses  to  the  agency's  solicitation. 

Madam  Chair,  that  concludes  my  prepared  remarks.  I  would  be  happy  to  address  any 
questions  you  might  have. 
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NOTICE 


COMPETITION 


BIDDING  TIME 


BELOW  $  2,500      $  2,500  TO  $  100,000 


NONE 
REQUIRED 

(MAY  USE 
FACNET) 


BASIS  FOR  LOW  PRICE  OR 

SELECTION  I    BEST  VALUE 


NONE 
REQUIRED 

(PRICE 
MUST  BE 
REASONABLE) 


NOT 
APPLICABLE 


$  25,000  AND  BELOW  - 
LOCAL  POSTING 

OVER  $  25,000  UP  TO  $100,000  - 
COMMERCE  BUSINESS  DAILY 

(NO  SEPARATE  NOTICE 
REQUIRED  IF  USING 

FACNET) 


"MAXIMUM  EXTENT 
PRACTICABLE" 


"REASONABLE  OPPORTUNITY" 


LOW  PRICE  OR  BEST  VALLl 


OVER  $  100,000 


COMMERCE 
BUSINESS  DAILY 
FOR  15  DAYS 


"FULL  AND  OPEN" 


30  OR  45  DAYS 


LOW  PRICE  OR 
BEST  VALUE 
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My  name  is  Edward  J.  Black  and  I'm  President  of  the  Computer  it 
Communications  Industry  Association  (CCIA).   The  Computer  & 
Conununications  Industry  Association  (CCIA)  is  pleased  to  submit  this 
testimony  regarding  H.R.  1670,  the  "Federal  Acquisition  Reform  Act  of  1995." 
CCIA  is  an  association  of  some  25  member  companies  which  represent  all 
facets  of  the  computer  and  communications  industry.  Collectively,  our 
members  generate  annual  revenues  of  nearly  $190  billion  and  have 
substantial  involvement  in  the  Federal  marketplace.    We  have  many  small 
businesses  as  members  and  among  our  charter  practices  is  assistance  to 
entrepreneurial  companies  striving  to  enter  the  American  economic 
mainstream. 

Although  there  are  many  provisions  of  H.R.  1670  that  CCIA  supports, 
the  bill  as  passed  by  the  House  Committee  on  Government  Reform  and 
Oversight  has  serious  flaws  that  will  jeopardize  the  ability  of  small  and 
medium-sized  firms  to  fairly  compete  in  federal  procurements.   Because  of 
these  flaws,  we  cannot  support  H.R.  1670  in  its  present  form. 

Under  current  law  enacted  in  the  Competition  in  Contracting  Act 
(CICA),  the  Government  must  use  full  and  open  competition  in  federal 
procurements  unless  specific,  statutory  exceptions  apply.  The  importance  of 
rigorous  competition  was  well  understood  by  the  Republican  proponents  of 
the  Competition  in  Contracting  Act  when  it  was  enacted  in  1984.  As  one 
author  of  QCA  put  it  "[c]ompetition  maintains  integrity  in  the  expenditvire  of 
public  funds  by  ensuring  that  Government  contracts  are  awarded  on  the  basis 
of  merit  rather  than  that  of  favoritism."   Hon.  William  S.  Cohen,  The 
Competition  in  Contracting  Act.  14  Pub.  Cont.  L.  J.  1,5(1983). 

Equally  important  in  this  period  of  budget  constraints  is  the  fact  that 
competition  saves  money.   Studies  have  indicated  that  an  increase  in 
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competition  can  save  between  15  and  50%.    Hon.  William  S.  Cohen,  The 
Competition  in  Contracting  Act.  14  Pub.  Cont.  L.  J.  1,4(1983).  1X)D  shidies  in 
the  1960s  reported  that  "each  dollar  spent  under  price  competition  buys  at 
least  25  percent  more.'^   Commercial  and  Government  experience  both  show 
that  vendors  regularly  reduce  their  prices  when  they  know  they  are 
competing  for  business. 

There  is  a  broad  consensus  that  CICA  has  produced  its  desired  effect  of 
increasing  competition.   Experience  at  individual  agencies  confirms  this 
consensus.  It  was  recentiy  reported  that  Uie  Navy  increased  the  value  of  its 
competitive  awards  from  $9  billion  in  FY  1982  to  $21  billion  in  FY  94.  The 
Army  doubled  its  percentage  of  competitive  awards  during  the  same  period. 
Prior  to  CICA,  60%  of  the  Government's  contracts  were  awarded  on  a  sole 
source  basis.  Today,  over  70%  are  competitive. 

Based  on  these  successes,  knowledgeable  analysts  of  federal 
procurement  have  urged  the  Government  to  retain  current  requirements  for 
full  and  open  competition.  The  last  procurement  reform  group  to  study  the 
Federal  acquisition  system,  the  Acquisition  Law  Advisory  Panel  (Section  800 
Panel)  "concluded  after  extensive  discussion  that  retreat  from  the  'full  and 
open  competition'  standard  was  neither  warranted  or  wise."  Acquisition  Law 
Advisory  Panel,  Sb-eamlining  Defense  Acquisition  Laws.  1-24  (January  1993). 
In  making  this  determination,  the  Section  800  Panel  was  mindful  of 
Congress'  concern  that  exclusion  of  one  qualified  vendor  can  prevent  the 
Government  from  having  received  its  money's  worth.   Id. 


^See  Marshall  J.  Doke,  Jr.,  Competition  Requirements  in  PubUc  Contracting:  The  Mvth  of  Full 
an4  Op^  Cpmp^ti^Qn ,  Federal  Contracts  Report.  Vol.  64,  No.  3  (July  17, 1995). 
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The  message  should  be  dear:  QCA  works.  And  the  benefits  of 
competition  produced  by  the  1984  Competition  in  Contracting  Act  are  direcUy 
traceable  to: 

•  The  full  and  open  competition  standard; 

•  The  statutory  limitations  on  noncompetitive  procurements; 

•  The  statutory  requirement  to  obtain  signed  justifications  from  senior 
agency  officials  for  procurements  not  using  fuU  and  open  competition;  and 

•  A  strong  bid  protest  system,  created  by  OCA,  that  aUows  the  market 
to  police  itself  without  burdensome  regulation  or  audits. 

These  four  guardiaiw  of  competition  are  the  linchpins  of  CICA's 
success.  H.R  1670  attacks  them  all. 

The  Attack  on  Full  and  Open  ComperiHgn 

First,  H.R.  1670  undercuts  the  full  and  open  competition  standard. 
Although  the  marked-up  bill  preserves  the  words  "full  and  open 
competition,"  their  meaning  has  changed  significantly.   To  begin  with,  the 
statutory  definition  of  "full  and  open  competition"  has  been  removed.   It  has 
been  replaced  with  a  requirement  to  obtain  full  and  open  competition  that 
provides  "open  access"  and  "is  consistent  with  the  need  to  fulfill  the 
Governments  requirements."  Agencies  are  required  to  obtain  hUl  and  open 
competition  through  the  use  of  "competitive  procedures"  that  provide  "open 
access  and  [are]  consistent  with  the  need  to  efficiently  fulfill  the 
Government's  requirements." 

This  stew  of  contradictory  definitions  is  a  far  cry  ft-om  the  straight- 
forward clarity  of  CICA,  which  simply  requires  the  Government  to  permit  all 
responsible  sources  to  compete.  By  inserting  vague  exceptions  (like 
"consistent  with  the  iGovenunenfs]  need")  in  the  open  access  requirement. 
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H.R.  1670  makes  its  competition  standard  essentially  meaningless.  The  bill 
encourages  tactics  traditionally  used  by  Executive  Branch  officials  to  avoid 
competition— tactics  that  the  Competition  in  Contracting  Act  was  designed  to 
prevent.   Executive  Branch  officials  have  traditionally  relied  on  vague  claims 
of  impracticability  as  a  basis  for  noncompetitive  procurements.  According  to 
one  of  CICA's  sponsors  "[t]he  justification  most  frequently  invoked  [wa]s  the 
'competition  is  impracticable'  exception,  which  agencies  sometimes 
improperly  use  to  award  sole-source  contracts. "   Hon.  William  S.  Cohen,  The 
Competition  in  Contracting  Act.  14  Pub.  Cont.  L.  J.  1, 15  (1983). 

The  "efficiency"  and  "consistent  with  the  need"  loopholes  are  bad 
enough.  But  H.R.  1670  removes  any  remaining  restraints  by  allowing  the 
regulation-writers  in  the  Executive  Branch  to  determine  when  "the  use  of 
competitive  procedures  is  not  feasible  or  appropriate."^  There  are  no 
statutory  limits  on  regulations  declaring  competition  infeasible  or 
inappropriate.   Under  H.R.  1670,  regulations  could  be  drafted  to  eliminate 
competition  because  of  agency  workloads,  desires  to  work  with  known 
vendors,  preferences  for  large  businesses,  or  simply  blanket  findings  by  low 
level  officials  that  competition  for  a  particular  proairement  or  group  of 
procurements  was  "inappropriate." 

Our  concerns  with  H.R.  1670's  blank  check  are  heightened  by  the  clearly 
stated  goals  of  Steven  Kelman,  the  Administrator  of  the  Office  of  Federal 
Procurement  Policy  ("OFPP").   Dr.  Kelman,  the  official  responsible  for 
implementing  these  regulations,  has  an  academic  agenda  that  is  deregulatory 
in  the  extreme.   Dr.  Kelman's  approach  to  procurement  is  laid  out  in  his  book 
Procurement  and  Public  Management,  which  states: 


2h.R.  1670,  July  27, 1995  version  at  6,  lines  10-11. 
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I  favor  experimenting  with  bold  changes  in  the  system  to 
increase  the  judgment  that  public  managers  may  exercise. 
I  would  urge  statutory  authorization  for  experiments  in 
eliminating  most  procurement  rules  in  favor  of  a  regime 
with  or\ly  two  broad  procedural  requirements— written 
justification  for  each  procurement  decision,  and  multiple- 
member  evaluation  panels  to  reach  decisions.   [Page  91; 
footnote  omitted.] 

In  Dr.  Kelman's  "experiment,"  the  rules  that  provide  integrity  in 
procurements  are  simply  blown  away.   Dr.  Kelman  seems  to  envision  a  world 
in  which  big  vendors  could  develop  a  keiretsu-type  relationship  with 
protective  Government  officials.   There  is,  in  Dr.  Kelman's  world,  no 
requirement  to  treat  vendors  fairly,  to  disclose  evaluation  criteria,  to  evaluate 
based  on  stated  criteria,  or  to  make  any  effort  at  all  to  obtain  competition.  The 
entire  system  is  reduced  to  two  points:  written  justifications  and  multiple- 
member  evaluation  boards.   That's  it.   We  believe  the  motivation  of  some  of 
the  entities  pushing  this  legislation  is  the  belief  that  their  compaiues  will  be 
consistently  favored  in  this  new  order. 

We  are  highly  concerned  with  legislation  that  dumps  the  power  to 
rewrite  the  procurement  system  into  the  lap  of  this  or  any  other 
Administrator  of  the  OFPP.  This  is  too  much  unchecked  discretion.  If 
enacted,  the  blarUc  check  in  H.R.  1670  will  certainly  be  cashed,  and  the  amount 
will  be  more  than  any  of  us  can  afford. 

Second,  H.R.  1670  takes  the  same  approach  to  the  requirement  for 
agency  justifications  and  approvals  before  initiating  noncompetitive 
procurements.  These  too,  are  left  to  the  drafters  of  the  Federal  Acquisition 
Regulation  to  impose,  or  not  impose,  as  they  see  fit.  Without  a  meaiungful 
justification  and  authorization  process,  there  is  no  brake  within  the  agencies 
to  prevent  noncompetitive  procurements  from  occurring. 
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Even  more  disturbing,  H.R.  1670  permits  agencies  to  acquire 
commerdcd  items,  without  dollar  limits,  using  simplified  procedures  defined 
by  the  Federjil  Acquisition  Regulation.  Under  the  Federed  Acquisition 
StreanUining  Act,  these  procedures  are  only  available  for  acquisitions  under 
$100,000,  and,  in  many  instances  cannot  be  used  if  the  procurement  exceeds 
$50,000.   Regulatiorxs  that  are  ciurently  proposed  for  simplified  procurements 
allow  agencies  to  limit  competition  significantly  (in  some  instances,  to  no 
more  than  three  vendors)  and  to  use  highly  abbreviated  procedures  for 
considering  quotes  or  bids.  These  shortcuts  may  make  sense  in  relatively 
small  dollar  procurements,  but  H.R.  1670  would  allow  agencies  to  use 
simplified  procedures  whenever  they  acquire  commercial  items.  This  means 
that  in  a  $100  million  procurement,  the  Government  could  limit  the  number 
of  proposals  considered,  dispense  with  discussions  and  scoring  of  proposals, 
and  evaluate  past  performance  based  solely  on  the  contracting  officer's 
previous  experience  with  the  vendor.  See  60  Fed.  Reg.  34,750  (July  3, 1995) 
(proposed  regulation  13.106-1  (b)). 

There  is  no  reason  to  limit  the  use  of  simplified  procedvires  in  every 
procurement  except  commercial  item  acquisitions.  While  we  agree  that  the 
Government  should  be  able  to  use  less  formality  in  small  dollar 
procurements  than  multi-million  dollar  acquisitions,  there  is  no  basis  for 
turning  commercial  item  procurements  into  experiments  that  permit 
contracting  officers  to  apply  virtually  any  procedure  (or  restriction)  they 
desire. 

Some  proponents  of  this  change  argue  that  the  Government  should  be 
able  to  use  commercial  procedures  (whatever  they  are)  to  buy  commercial 
products.  This  catchy  slogan  ignores  the  fundamental  differences  between 
commercial  and  Government  markets.    Since  Government  procurements  use 
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public  funds,  they  should  not  undermine  the  free  market  system  which  relies 
on  competition,  success  based  on  merit,  and  open  access  to  opportunity.  On  a 
more  fundamental  level,  the  Government  market  lacks  the  preconditions 
that  are  assumed  in  commercial  transactions.  There  is  substantially  less 
commimication  between  vendor  and  seller  in  the  Government  market  than 
there  is  in  commercial  markets.   Without  improvement  in  the  types  and 
levels  of  communication,  any  effort  to  graft  commercial  practices  wholesale 
into  the  federal  acquisition  rules  will  produce  flawed  procurements.  Some 
practices  are  helpful;  some  are  not. 

We  are  also  concerned  by  Section  106  of  H.R.  1670  that  establishes 
vendor  verification  processes  with  none  of  the  safeguards  contained  in 
current  law.  Under  H.R.  1670,  the  agency  can  limit  procurements  to  verified 
vendors.   Furthermore,  H.R.  1670  eliminates  even  the  safeguards  cvurently  in 
statute  to  prevent  vendors  from  losing  procvu^ement  opportimities  because 
agencies  fail  to  offer  prompt,  fair,  and  accurate  methods  of  verification. 

The  Need  for  a  Strong  Bid  Protest  System 

No  system— CICA's  or  H.R.  1670's~can  exist  without  some  mechanism 
for  enforcing  the  system's  rules.  Meaningful  checks  and  balances  are  critically 
important  to  the  long-term  success  of  the  Federal  acquisition  system.  H.R. 
1670  is  to  be  commended  for  estabUshing  Government-wide  protest  fora  based 
on  the  existing  practices  of  the  General  Services  Administration  Board  of 
Contract  Appeals  ("GSBCA").   Although  we  prefer  the  original  version  of 
Title  rv  that  established  a  single,  independent  board,  the  two-board  system  in 
the  marked-up  version  of  the  bill  can  work  if  sufficient  safeguards  are  put  in 
place  to  insure  each  board's  independence. 
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Unfortxmately,  H.R.  1670  deprives  the  boards  of  a  critical  tool  essential 
to  the  success  of  any  bid  protest  system.  As  a  result,  the  protest  system  as 
designed  by  H.R.  1670  will  engender  more  litigation,  and  greater  costs.  For 
these  reasons,  we  believe  that  Title  FV  requires  modification  before  it  can  be 
enacted. 

A  strong  bid  protest  system  is  one  of  the  major  cornerstones  of  the 
Competition  in  Contracting  Act.  The  protest  process  at  the  GSBCA,  which 
was  established  by  CICA  in  1984,  is  one  of  the  major  safeguards  that  preserves 
competition  in  computer  and  telecommimications  procurements.   It  allows 
vendors,  small  and  large,  who  are  injured  by  Government  procurement 
decisions  to  challenge  those  decisions  before  a  neutral  judge,  in  a  fonm\  that 
allows  for  reasonable  discovery  and  a  hearing  on  the  merits.  Under  current 
law,  the  Board  must  decide  all  cases  within  65  calendar  days  from  the  date  of 
filing. 

Congress  provided  the  GSBCA  with  its  bid  protest  authority  because 
the  General  Accounting  Office's  ("GAO")  bid  protest  process  was  ineffective. 
Congress  foimd  that  "GAO  makes  every  attempt  to  give  agencies  discretion  in 
how  and  in  what  timeframe  they  respond  to  a  protest,  and  has  been  hesitant 
to  challenge  any  but  the  most  blatant  agency  actions.  As  a  consequence,  the 
current  bid  protest  process  does  not  provide  an  adequate  remedy  to  those 
wrongly  excluded  from  procurements."  (House  Report  No.  98-1157, 
"Competition  in  Contracting  Act  of  1984,"  p.23,  October  10,  1984). 

Although  CICA  also  improved  the  GAO  protest  process,  the  acquisition 
community  has  come  to  understand  that  GSBCA  processes  are  essential  to 
achieve  fairness  and  integrity,  particularly  in  high  dollar  volume 
procurements.  Because  of  the  Board's  success,  the  Section  800  panel 
recommended  that  Congress  consider  establishing  a  "GSBCA-type  procedure 
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[that]  would  be  available  for  all  types  of  procurement,"  not  just  proairements 
for  computers  and  telecommuiucations.   (Report  of  ttie  Acquisition  Law 
Advisory  Panel  to  the  United  States  Congress,  p.1-204,  January  1993). 

The  Board  has  been  widely  praised  by  both  industry  and  Congress.  The 
National  Security  Industrial  Association  and  the  Electronic  Industries 
Association  strongly  supported  the  Board  in  House  testimony  on  October  31, 
1991,  stating  that  "...the  record  of  accomplishment  of  the  GSBCA  since  the 
enactment  of  CICA  in  1984  is  an  extraordinary  success  story.  The  GSBCA  is 
one  of  the  most  positive  mechanisms  in  the  federal  procurement  process.  Its 
authorities  should  be  firm  and  clear...."  ("Federal  Property  and 
Administrative  Services  Authorization  Act  of  1991,"  Hearings  Before  the 
Legislation  and  National  Security  Subcommittee  of  the  Committee  on 
Government  Operations,  House  of  Representatives,  102d  Cong.,  2d  Sess., 
p.279  (1991).  David  Packard  wrote  to  Congressman  Frank  Horton  in  August, 
1991  that  "[T]he  General  Services  Board  of  Contract  Appeals...is  a  critical  check 
and  balance  in  the  ADP  procurement  system."  As  described  in  a  conference 
report,  the  GSA  Board  gives  vendors  assurance  that  "the  Federal 
procurement  system  has  treated  them  fairly  and  honestly  without  the  agency 
running  slipshod  over  statute  and  regiilations,  while  agencies  are  better  able 
to  reap  the  benefits  of  competition."  (House  Conference  Report  99-1005, 
"Making  Continuing  Appropriations  for  Fiscal  Year  1987,"  pp.  774-75,  October 
15, 1986).  The  Board  has  also  been  praised  by  some  academic  researchers,  who 
note  that  "protests  are  an  effective  means  of  deterring  and  correcting  agency 
problems  among  procurement  personnel  and,  consequently,  accomplishing 
the  procurement  objectives  of  the  Government.  "^ 


^Robert  C  Marshall,  Michael  J.  Meurer  and  Jean-Francois  Richard,  The  Private  Attorney 
General  Meets  Public  Contract  Law:  Procurement  Oversi^t  By  Protest/  20  Hofstra  Law 
Review  1, 2  (1991).  These  authors  also  point  out  that  the  need  for  effective  oversi^t  is  not 
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The  GSBCA  is  able  to  achieve  these  benefits  at  surprisingly  low  cost  to 
the  Government  and  the  taxpayer.  Most  protests  are  resolved  in  less  than  30 
days.  As  a  result,  the  protest  process  has  not  significantly  delayed  high 
technology  procurements.  The  Office  of  Federal  Procurement  Policy  was 
recently  required  by  the  House  Appropriations  Committee  to  study  whether 
"repeated  protests  delay  the  use  of  equipment  until  such  time  as  the 
equipment  is  technologically  outdated."   (House  Report  No.  103-127  on  the 
Treasury,  Postal  Service,  and  General  Government  Appropriations  Bill,  p.  49, 
June  14, 1993). 


incompatible  with  the  desire  for  increased  discretion  in  the  procurement  system.  Indeed,  the 
one  requires  the  other 

The  fundamental  issue  is  that,  in  many  cases,  inappropriate  discretion  is  not 
distinguishable  from  appropriate  discretion,  at  least  not  without  the 
intervention  of  an  oversight  mechanism,  such  as  a  protest.  To  illustrate  this 
point,  consider  a  procurement  in  which  the  RFP  dearly  favors  IBM.  Perhaps 
IBM  has  provided  excellent  service  on  previous  contracts,  or  has  posted  an 
innovative  solution  to  a  problem  confronted  by  the  procuring  agency. 
Alternatively,  the  PO  [proctirement  official]  may  suffer  from  an 
appropriability  problem.  In  such  situations,  how  can  good  discretion  be 
disentangled  from  bad  discretion?  This  identification  issue  is  not  trivial  since  a 
PO  who  is  accused  of  an  appropriability  problem  will  naturally  plead  his  case 
in  terms  of  arguments  that  reflect  soimd  business  concerns.  In  the  current 
environment,  through  de  novo  review,  the  GSBCA  attempts  to  disentangle  bad 
discretion  from  good  discretion  by  requiring  the  PO  to  provide  explicit 
justification  for  all  challenged  decisions. 

Id.  at  64.  (Emphasis  added). 

The  oversight  provided  through  protests  is  more  favorable  to  the  exercise  of  agency  discretion 
than  oversight  through  audits.  The  authors  note  that,  "the  displacements  of  audits  by  protest 
almost  certainly  creates  incentives  for  the  increased  use  of  discretion  by  POs.  Accusations  of 
malfeasance  by  an  Inspector  General  are  more  chilling  on  the  use  of  discretion  because  there  are 
no  formal  channels  of  appeal."  Id.  at  67.  (Footnote  omitted). 

Some  of  the  criticism  of  the  bid  protest  system  by  the  current  OFPP  Administrator 
appears  to  be  based  on  the  efficacv  of  bid  protests  in  reducing  sole  source  awards.  The  authors 
State  that.  "Kglman  also  points  to  what  we  have  called  overdeterrence  as  a  problem  in  contract 
awards.  Incumbents,  particularly.  IBM  receive  too  few  awards  in  the  federal  maricet.  He 
believes  this  problem  is  caused  partly  bv  an  overzealous  application  of  QCA."  |i  at  63-64 
(footnote  omitted).   (Emphasis  added). 
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OFPP  was  not  able  to  substantiate  this  assertion.  It  noted,  for  example, 
that  the  Department  of  Health  and  Human  Services  reported  that  in  its 
experience,  the  average  time  between  filing  a  protest  and  final  disposition  is 
34  days,  which  it  believes  "does  not  represent  a  significant  delay  in  terms  of 
the  total  procurement  cycle,  or  in  terms  of  the  life  cycle  of  modem  ADPE." 
(Office  of  Federal  Procurement  Policy,  The  Impact  of  Protest  Delay  on  the 
Government's  Ability  to  Acquire  Current  Computer  Technology,  p.5,  March 
1994). 

The  role  of  the  Board  has  indeed  been  one  of  protection  of  the  public 
interest  When  agency  procurements  are  delayed  by  successful  bid  protests, 
the  delay  occurred  because  the  agency  violated  the  law  and  needed  to  take 
corrective  action.  Frequently,  this  corrective  action  results  in  far  greater 
savings  to  taxpayers  than  the  costs  of  the  entire  protest  process.  In  fact,  one  of 
the  procurements  used  as  a  success  story  by  Dr.  Kelman  in  his  recent 
testimony  ultimately  succeeded  because  the  Air  Force  appropriately 
implemented  a  GSBCA  decision.  The  Desktop  IV  procurement  is  now 
considered  as  a  highly  successful  acquisition  that  has  resulted  in  the 
procurement  of  nearly  300,000  state-of-the  art  personal  computers  by 
numerous  Government  agencies.   The  Desktop  IV  contracts  that  were 
originally  awarded  had  an  evaluated  life  cycle  cost  of  $1.2  billion.  In  response 
to  vendor  protests,  the  Air  Force  uiulaterally  terminated  the  contracts  before 
the  case  was  tried  by  the  GSBCA.  The  Air  Force  subsequently  awarded  a 
contract  to  a  single  vendor.  The  Board  found  that  the  vendor  had  proposed 
monitors  that  did  not  comply  with  the  Trade  Agreements  Act,  and  that  the 
Air  Force  failed  to  properly  apply  the  procurement  soUdtation's  provisions 
that  required  consideration  of  dual  awards.  Hnally,  the  Air  Force  awarded 
two  contracts  with  an  aggregate  evaluated  cost  of  $724  million.  Thus,  the  Air 
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Force  saved  approximately  half  a  billion  dollars  as  a  result  of  the  protests.  In 
addition,  the  dual  awards  that  were  praised  by  Dr.  Kelman,  and  that  have 
been  one  of  the  major  reasons  for  the  procurement's  success,  were  the  direct 
result  of  the  GSBCA's  protest  decision.  And  it  would  be  fitting  if  not  only 
CCIA,  but  someone  in  govenunent  were  to  express  appreciation  to  the 
GSBCA  judges  who  guarded  the  public  interest  so  very  well. 

Title  rv  of  H.R.  1670  uses  the  GSBCA's  procedures  as  a  model  for  the 
establishment  of  a  Civilian  Board  and  a  Defense  Board  with  authority  to 
decide  bid  protests  on  all  procurements,  not  just  those  involving  computers 
and  telecommimications.   However,  the  bill  removes  the  power  currently 
given  the  GSBCA  to  stop  procurements  imless  the  agency  establishes  that  it 
has  urgent  and  compelling  circvmnstances  that  require  the  procurement  to 
proceed.  Since  GSBCA  protests  must  be  decided  within  65  days,  the  amount 
of  the  delay  is  minimal.  The  effect  of  permitting  contracts  to  proceed  pending 
protest  can  be  catastrophic  to  the  preservation  of  an  effective  protest  system. 

The  concept  of  suspension  was  introduced  in  the  protest  system  by  the 
Competition  in  Contracting  Act.  Prior  to  QCA,  agencies  routinely  awarded 
and  performed  contracts  during  GAO  protests.  As  a  result,  when  GAO 
granted  protests,  it  was  often  forced  to  rule  that  the  cost  of  terminating  the 
illegal  contract  was  too  high,  and  that  no  corrective  action  could  occur. 
Because  of  these  problems,  in  the  pre-CICA  era,  GAO  protests  rarely 
accomplished  anything.  The  protester  orUy  obtained  meaningful  relief  in  a 
small  percentage  of  all  decided  cases.  And  the  major  reason  for  this  failure 
was  that  GAO  had  no  power  to  suspend  a  contract  award  or  contract 
performance  while  a  protest  is  pending.  Agencies  usually  moved  forward 
with  their  contracts  knowing  they  could  preclude  any  possibility  of  relief 
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simply  by  spending  money  under  the  contract,  and  delajring  the  protest 
process  as  long  as  possible. 

Unless  vendors  can  achieve  meaningful  results  in  meritorious 
protests,  they  will  have  little  incentive  to  use  the  system.  The  bid  protest 
system  represents  a  policy  decision  to  use  private  companies  as  enforcers  of 
federal  procurement  law.  This  decision  has  a  niunber  of  benefits.  First, 
uiUike  Government  auditors,  private  vendors  are  almost  always  "on  the 
scene"  when  a  violation  occurs.  Second,  the  protest  process  provides  a 
mechanism  for  oversight  without  establishing  cumbersome  enforcement 
bureaucracies.  The  private  sector  will  not  assiune  this  enforcement  role 
without  some  assurance  that  it  will  achieve  meaningful  results  in 
meritorious  protests.  The  suspension  process  assures  that  agencies  will  not  be 
able  to  spend  money  imder  illegal  contracts,  and  then  use  the  high  cost  of 
termination  as  a  reason  to  continue  contracts  that  should  never  have  been 
awarded.  A  recent  study  published  by  the  Washington  Legcd  Foimdation 
concluded  that,  "The  importance  of  the  suspension  cannot  be  overstated." 

H.R.  1670  allows  the  head  of  the  procuring  activity  to  make  the 
determination  that  a  prociirement  is  urgent  and  compelling,  and  removes 
that  determination  from  the  board  judge.  This  process  is  similar  to  the  bid 
protest  process  at  the  GAO.  Current  law  gives  the  agency  the  ability  to 
override  a  suspension  when  a  protest  is  pending  at  the  GAO,  but  not  at  the 
Board.  This  is  because  the  GAO,  as  an  arm  of  Congress,  caimot 
constitutionally  order  an  agency  to  stop  a  contract.  The  GSBCA  can.  In  FY  93, 
agencies  overrode  stays  of  contract  performance  in  96  protests.  In  prior  years, 
almost  200  overrides  occurred. 

A  protester  faced  with  a  suspension  override  frequently  protects  his 
rights  by  suing  to  enjoin  contract  performance.  Depriving  the  Board  of 
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suspension  authority  will  increase  litigation.   The  protester  will  have  to  file  a 
protest  at  the  Board  and  an  injunction  suit  in  federal  court  to  stop 
performance.  There  is  simply  no  reason  to  deprive  Board  judges  of  the  power 
to  review  agency  findings  of  urgent  and  compelling  circumstances. 
Encouraging  duplicative  litigation  will  only  increase  the  cost  of  protests,  not 
reduce  it. 

We  are  also  concerned  by  the  provision  in  H.R.  1670  which  raises  to  $20 
million  the  threshold  for  using  simplified  procedures  to  resolve  bid  protests. 
Simplified  procedures  deprive  protesters  of  the  ability  to  take  depositions. 
These  procedures  also  move  protests  on  an  extremely  fast  track  to  decision 
within  40  days.  This  compromises  the  ability  of  any  litigant  to  present  issues 
in  an  understandable  form  to  a  judge.  For  these  reasons,  we  believe  that  H.R. 
1670's  original  threshold  of  $1,000,000  is  more  appropriate  for  simplified 
procedures.  We  also  believe  that  the  standard  of  review  in  the  marked-up 
version  of  H.R.  1670  is  too  narrow,  and  should,  at  a  minimum,  be  broadened 
to  include  all  of  the  criteria  contained  in  the  Administrative  Procedures  Act 
(5  U.S.C.  §  706)  for  overturning  illegal  agency  action. 

In  summary,  we  believe  that  H.R.  1670  should  not  go  forward  in  its 
present  form.  We  commend  you  for  yovir  interest  in  correcting  these 
significant  problems  before  they  aeate  serious  difficulties  for  small  businesses 
attempting  to  compete  for  Government  contracts.  We  also  commend  you  for 
protecting  those  small  companies  that  are  at  risk  because  of  this  legislation. 
The  federal  government  receives  much  more  benefit  when  many  vendors 
are  trying  to  sell  to  it  than  it  does  when  it  is  buying  from  a  chosen  few.  The 
more  limited  the  competition,  the  more  limited  the  savings.   And  that's  a 
lesson  from  conunercial  practice  you  can  take  to  the  bank. 
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STATEMENT  OF  MARSHALL  J.  DOKE,  JR- 


Thank  you  for  flic  opportunity  to  submit  my  views  to  the  Committee  regarding  the 
competition  requirements  in  government  contracting.  This  statement  contains  the  reasons 
I  believe  current  proposals  to  limit  competition  will  have  a  particularly  adverse  affect  on 
small  business.  These  remarks  reflect  minor  updating  and  revisions  to  my  article  on  this 
subject  published  last  month;  namely.  Competition  Requirements  in  Public  Contracting: 
The  Myth  of  Full  and  Open  Competition,  64  Federal  Contracts  Report  No.  3  (Special 
Supplement  July  17,  1995).  This  statement  reflects  my  personal  opinions  and  does  not 
necessarily  reflect  the  views  of  my  law  firm  or  any  professional  organization  to  which  I 
belong. 

Introduction 

The  most  fundamental  difference  between  government  contracting  and  contracts 
between  private  parties  may  be  the  legal  requirement  for  competition  in  public  contract- 
ing. Individuals  and  private  businesses  may  contract  with  whom,  for  whatever,  and  in  any 
manner  they  choose.  The  private  sector  may  choose  to  obtain  some  formal  or  informal 
competition  in  purchasing  products  or  services,  but  there  is  no  legal  requirement  to  do  so. 
Since  there  is  no  such  requirement,  there  is  no  "penalty"  for  failing  to  use  competitive 
procedures  or  for  using  them  improperly.  Most  non-governmental  buyers  may  make  any 
or  all  purchases  on  a  sole  source  basis  (even  fi-om  family  members),  buy  more  than  they 
need  or  can  afford,  and  even  accept  whatever  gifts,  entertainment,  or  "kickbacks"  a 
vendor  may  offer. 

Like  private  individuals  and  businesses,  "the  Government  enjoys  the  xmrestricted 
power  to  produce  its  own  supplies,  to  determine  those  with  whom  it  will  deal,  and  to  fix 
the  terms  and  conditions  upon  which  it  will  make  needed  purchases."'  However,  as  Mr. 
Justice  Holmes  said,  the  Government  needs  the  protection  of  publicity  and  form  in  order 
to  prevent  possible  fraud  upon  it  by  officers.^  Congress,  as  incident  to  its  power  to 
authorize  and  enforce  contracts,  may  require  that  they  be  carried  out  only  in  a  way  con- 
sistent with  its  views  of  public  policy.  ^ 

One  of  the  earliest  and  most  basic  "protections"  adopted  by  the  Government  in 
public  contracting  was  the  requirement  for  competition.  As  discussed  below.  Congress 
has  required  the  use  of  competition  in  public  contracting  for  nearly  200  years.  There  also 
is  a  long  history  of  executive  agencies  resisting  the  competition  requirements.  As  stated 
by  the  House  (Committee  on  Government  Operations,  government  officials  often  seek  to 
limit  the  niunber  of  vendors  that  can  compete: 
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This  tactic  undermines  the  Federal  procurement  system  and  results  in 
excessive  costs  to  the  taxpayer.  There  is,  unfortunately,  a  general 
attitude  pervasive  throughout  the  government  that  expanding  the 
competitive  base  for  government  procurement  is  too  costly,  burden- 
some, and  disruptive  to  agency  activities.  While  the  use  of  competi- 
tion may  not  be  considered  worthwhile  by  some  officials,  it  is  the 
only  way  for  the  government  to  obtain  the  best  products  for  the  best 
prices.* 

Competition  is  not  a  procvacment  procedure  but  an  objective,  which  a  procedure  is 
designed  to  attain. '  Executive  agencies  convinced  Congress  in  1984  that  competition 
could  be  increased  by  relaxing  competitive  procedures.  These  relaxed  procedures  (putting 
competitive  proposals  on  a  par  with  sealed  bids)  have,  in  many  cases,  imdermined  the 
true  goals  of  competition  by  allowing  contracts  to  be  awarded  to  higher-priced  offerors 
based  on  undisclosed  rating  systems  for  multiple  and  subjective  evaluation  factors  such  as 
aesthetics,  corporate  capability,  employment  policies,  innovativeness,  oral  presentations, 
risk,  understanding  requirements,  etc.  The  increase  of  discretion  in  evaluation  caused  by 
the  subjective  evaluation  criteria  has  led  to  increased  bid  protests  by  competitors  attempt- 
ing to  learn  what  rules  were  applied  and  why  the  discretion  was  exercised  to  their 
prejudice. 

Since  competition  is  an  objective  and  not  a  procedure,  the  goal  of  competition 
should  be  applicable  to  all  products  and  services  acquired  by  the  Government.  This 
means  that  the  goal  of  competition  is  not  inconsistent  with  the  acquisition  of  commercial 
products.  Some  of  the  Government's  current  procurement  policies  (such  as  access  to 
records,  requirements  for  cost  or  pricing  data,  rights  to  technical  data,  etc.)  and  proce- 
dures (specifications,  statements  of  work,  inspections)  may  be  impediments  to  purchasing 
commercial  products,  but  a  requirement  for  competition  is  not.  The  increased  acquisition 
of  commercial  products  will  need  different  rules  of  competition,  but  the  products  can  be 
acquired  competitively  nonetheless. 

The  bill  currently  under  consideration,  H.R.  1670,  originally  would  have  changed 
the  statutory  requirement  for  "full  and  open  competition"  to  a  requirement  only  for 
"maximimi  practicable  competition."  After  markup,  the  bill  reported  by  the  Committee  on 
Government  Reform  and  Oversight  on  July  27,  1995,  would  require  "open  access"  but 
only  to  the  extent  that  it  is  "consistent  with  the  need  to  efficiently  fulfill  the  Government's 
requirements."  Limiting  competition  for  purposes  of  "efficiency"  was  considered  and  re- 
jected when  this  issue  was  last  before  Congress  in  1984. 

The  reform  effort  in  H.R.  1670  is  well-intentioned,  and  procurement  reform  is 
needed.  However,  reducing  competition  is  attacking  symptoms  of  the  wrong  disease.  The 
real  disease  is  the  acquisition  culture  that  evades  and  abuses  the  procurement  system. 
Reform  efforts  should  concentrate  on  improving  competition  in  ways  that  will  result  in 


95 


efficiencies,  provide  opportunities  for  small  businesses  to  participate,  and  lower  costs  to 
the  taxpayers.  These  remarks  review  the  background  of,  and  current  requirements  for,  full 
and  open  competition  in  government  contracting.  The  serious  erosion  of  the  competition 
requirements,  and  some  of  the  major  causes  for  such  erosion,  also  will  be  discussed.  For 
procurement  reform  to  be  substantial  and  effective,  these  clear  problem  areas  should  be 
addressed  by  this  Committee. 

Background 

Purposes  and  Benefits  of  Competition 

The  basic  purposes  of  competition  in  public  contracting  are  to  obtain  lower  prices 
and  avoid  fraud,  favoritism,  and  abuse. 

The  purpose  of  these  statutes  and  regulations  is  to  give  all  persons 
equal  right  to  compete  for  Government  contracts;  to  prevent  unjust 
favoritism,  or  collusion  or  fraud  in  the  letting  of  contracts  for  the  pur- 
chase of  supplies;  and  thus  to  secure  for  the  Government  the  benefits 
which  arise  from  competition.  In  furtherance  of  such  purpose,  invita- 
tions and  specifications  must  be  such  as  to  permit  competitors  to 
compete  on  a  common  basis.  Conditions  or  limitations  which  have  no 
reasonable  relation  to  the  actual  needs  of  the  service  and  which  are 
designed  to  limit  bidding  to  one  of  several  sources  of  supply  are  inter- 
dicted, and  render  the  award  of  a  contract  made  in  such  circumstances 
voidable.^ 

In  order  to  achieve  the  purpose  of  competitive  bidding  by  government  agencies,  it  is 
necessary  to  eliminate  or  limit  the  discretion  of  contracting  officials  in  areas  that  are  sus- 
ceptible to  abuses,  such  as  fraud,  favoritism,  improvidence,  and  extravagance.'' 

In  addition  to  ensuring  that  a  prociu-ement  is  open  to  all  responsible  suppliers, 
competition  is  intended  to  provide  the  Government  with  the  opportunity  to  receive  fair 
and  reasonable  prices.*  Reports  from  the  House  and  Senate  Committees  considering  the 
Competition  in  Contracting  Act  of  1984'  estimated  the  savings  from  competition  at 
between  15  and  70  percent  per  procurement. '°  Some  20  years  earlier,  the  Department  of 
Defense  reported  to  Congress  that  its  studies  showed  "that  each  dollar  spent  under  price 
competition  buys  at  least  25  percent  more.""  One  year  later.  Secretary  of  Defense  Robert 
S.  McNamara  told  Congress: 

Failure  to  use  competition  more  extensively  in  Defense  procurement 
in  the  past  has  not  only  resulted  in  higher  prices,  but  has  also  de- 
prived us  of  the  benefits  of  a  broader  industrial  base  among  sup- 
pliers, both  large  and  small.  ^^ 
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The  benefit  of  competition  both  to  the  Government  and  to  the  public  in  tenns  of  price  and 
other  factors  is  directly  proportional  to  the  extent  of  competition. '^ 

The  legislative  history  of  the  Competition  in  Contracting  Act  identified  other  bene- 
fits of  competition;  namely,  curbing  cost  growth,  promoting  innovative  and  technical 
changes,  and  increasing  product  quality  and  reliability.'^ 

The  last,  and  possibly  the  most  important,  benefit  of  competi- 
tion is  its  inherent  appeal  of  "fair  play."  Competition  maintains  the 
integrity  in  the  expenditure  of  public  funds  by  ensuring  that  govern- 
ment contracts  are  awarded  on  the  basis  of  merit  rather  than  favori- 
tism.'5 

History  of  Competition  Requirements 

During  the  Revolutionary  War,  government  purchasing  was  characterized  by  sharp 
practices,  profiteering,  and  kickbacks;  over  the  years,  competition  and  sealed  bidding 
were  adopted  to  combat  fi-aud  and  abuse. '^  Congress  established  the  requirement  for 
competition  in  contracting,  with  formal  advertising  as  the  preferred  method,  in  1809.*"' 
Various  other  statutes  requiring  formal  advertising  were  enacted  between  1809  and  1861, 
when  the  law  requiring  advertising  for  all  purchases  and  contracts  for  supplies  or  services 
(except  personal  services)  was  enacted.'*  This  law,  which  later  became  Section  3709  of 
the  Revised  Statutes,'^  was  the  principal  government  procurement  statute  until  World 
War  II. 

Section  3709  did  not  expressly  describe  the  scope  of  required  competition.  The 
"advertising"  method  itself  suggests  unlimited  competition.  The  statute  implied,  therefore, 
the  broadest  possible  scope  of  competition.  The  Comptroller  General  referred  to  the 
scope  of  required  competition  as  "full  and  free"  competition^o  and  "full  and  open" 
competition.^'  He  said  every  effort  should  be  made  to  "permit  the  broadest  field  of 
competition. "22  As  stated  in  a  Department  of  Defense  procurement  presentation  to  the 
Procurement  Subcommittee  of  the  Senate  Committee  on  Armed  Services  in  1960: 

Section  3709,  Revised  Statutes,  contemplates  that  in  purchasing  for 
Government  needs  the  widest  competition  possible  be  had,  and  that 
all  qualified  persons  be  given  opportunity  to  compete.  To  confine 
invitations  to  bid  [to]  a  comparative  few  of  those  in  position  to  sup- 
ply the  needs  of  the  Government  is  not  in  compliance  with  the 
statute. 

(Emphasis  added. )23 

At  the  beginning  of  World  War  II,  Congress  gave  the  President  emergency 
authority  to  enter  into  contracts  and  modifications  of  contracts  without  regard  to  other 
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provisions  of  law  based  upon  findings  that  such  actions  would  facilitate  the  prosecution 
of  the  war. 24  This  emergency  authority  expired  at  the  end  of  the  war.  The  subject  of 
peacetime  procurement  was  considered  by  the  Procurement  Policy  Board  of  the  War 
Production  Board,  which  was  composed  of  representatives  of  the  various  contracting 
agencies.  This  resulted  in  a  recommendation  for  new  legislation  to  permit  the  use  of 
negotiation  "rather  than  the  rigid  limitations  of  formal  advertising,  bid  and  award  proce- 
dures. "^5  This  recommendation  resulted  in  the  Armed  Services  Procurement  Act  of  1947, 
which  contained  a  general  requirement  for  advertising  for  bids  but  permitted  negotiation 
in  17  exceptions  contained  in  Section  2(c)  of  the  law.26 

Section  3(a)  of  the  Armed  Services  Procurement  Act  stated  that,  whenever  adver- 
tising is  required: 

The  advertisement  for  bids  shall  be  a  sufficient  time  previous 
to  die  purchase  or  contract,  and  specifications  and  invitations  for 
bids  shall  permit  such  full  and  free  competition  as  is  consistent  with 
the  procurement  of  types  of  supplies  and  services  necessary  to  meet 
the  requirements  of  the  agency  concerned. 

(Emphasis  added.)^''  There  was  no  discussion  or  explanation  of  the  phrase  "full  and  free 
competition"  in  the  reports  accompanying  the  legislation.  For  some  unexplained  reason, 
the  phrase  was  changed  to  "free  and  full  competition"  when  the  law  was  codified  as  10 
U.S.C.  §  2305.28  In  recommending  the  legislation.  Congress  was  told: 

The  War  and  Navy  Departments  firmly  support  the  principle 
that,  in  peacetime,  competitive  bidding  should  be  the  ordinary 
method  of  procurement.  The  primary  purpose  of  the  bill  is  to  permit 
the  War  and  Navy  Departments  to  award  contracts  by  negotiation  in 
those  exceptional  cases  where  the  national  defense  or  sound  business 
judgment  dictates  the  use  of  negotiation  rather  than  the  rigid  limita- 
tions of  formal  advertising,  bid  and  award  procedures.^' 

The  legislative  history  states  that  the  purpose  of  the  Armed  Services  Procurement  Act  was 
to  "return  to  normal  purchasing  procedures  through  the  advertising-bid  method  on  the 
part  of  the  armed  services. "30  The  statutory  requirement  in  formal  advertising  for  "such 
fiill  and  free  competition  as  is  consistent  with  the  procurement"  also  was  included  in  Sec- 
tion 303(a)  of  the  Federal  Property  and  Administrative  Services  Act  of  1949,31  which  was 
applicable  to  civilian  agencies  and  which  contained  15  exceptions  permitting  negotiation. 

Current  Competition  Requirements 

In  the  years  following  enactment  of  the  Armed  Services  Procurement  Act  and  the 
Federal  Property  and  Administrative  Services  Act,  negotiation  became  less  the  exception 
and  more  the  rule.  By  1960,  negotiation  accounted  for  85%  of  all  federal  contract  dollars 
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and,  as  a  result  the  Armed  Services  Procurement  Act  was  amended  in  1962  to  encourage 
the  use  of  formal  advertising  and  to  obtain  more  competition  in  negotiated  procure- 
ments.32  Based  on  its  continued  concern  over  the  use  of  noncompetitive  procedures,  the 
Senate  Committee  on  Governmental  Affairs  held  hearings  in  1982  at  which  the  consensus 
of  the  witnesses  was  that  "competition  in  government  contracting  may  be  the  require- 
ment, but  not  the  practice.  "33  Congress  responded  with  the  Competition  in  Contracting 
Act  of  1984  ("CICA"),  the  objective  of  which  was  to  "establish  an  absolute  preference  for 
competition.  "3'* 

The  CICA  amended  the  Federal  Property  and  Administrative  Services  Act  to 
require  that,  with  certain  exceptions,  civilian  agencies  use  "full  and  open  competition 
through  the  use  of  competitive  procedures. "^5  xhe  CICA  also  amended  the  Armed  Ser- 
vices Procurement  Act  to  require  (also  with  exceptions)  that  bids  and  proposals  be 
solicited  "in  a  manner  designed  to  achieve  full  and  open  competition  for  the  procure- 
ment. "^^  The  CICA  amended  both  laws  to  permit  "restrictive  provisions  or  conditions" 
but  only  to  the  extent  necessary  to  satisfy  the  needs  of  the  agency  or  as  authorized  by 
law.37  Tjje  Conference  Committee  said  this  and  other  provisions  were  included  "in  order 
to  maximize,  radier  than  limit,  competition."^* 

The  Senate  provisions  leading  to  CICA  had  used  "effective"  competition  as  the 
standard  for  awarding  contracts  {i.e.,  a  marketplace  condition  resulting  from  the  receipt  of 
two  or  more  independently  submitted  bids  or  proposals).^^  The  House-Senate  Conference 
Committee,  however,  substituted  the  "full  and  open  competition"  standard,  stating: 

The  conference  substitute  uses  "full  and  open"  competition  as 
the  required  standard  for  awarding  contracts  in  order  to  emphasize 
that  all  responsible  sources  are  permitted  to  submit  bids  or  proposals 
for  a  proposed  procurement.  The  conferees  strongly  believe  that  the 
procurement  process  should  be  open  to  all  capable  contractors  who 
want  to  do  business  with  the  Government.  The  conferees  do  not 
intend,  however,  to  change  the  long-standing  practice  in  which  con- 
tractor responsibility  is  determined  by  the  agency  after  offers  are 
received.'*^ 

The  phrase  "full  and  open  competition"  was  defined  in  CICA  to  mean  that  "all  respon- 
sible sources  are  permitted  to  submit  sealed  bids  or  competitive  proposals,"  and  the 
phrase  "competitive  procedures"  was  defined  to  mean  "procedures  imder  which  an  agency 
enters  into  a  contract  pursuant  to  full  and  open  competition."**' 

The  strong  congressional  policy  favoring  competition  also  was  reflected  by  the 
CICA  provision  establishing  a  "competition  advocate"  in  all  executive  agencies  with  the 
specific  responsibility  for  challenging  barriers  to  and  promoting  full  and  open  competi- 
tion in  the  procurement  of  property  and  services.'*^  This  strong  policy  has  been  inter- 
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prcted  as  requiring  agencies  to  satisfy  more  stringent  requirements  than  previously  had 
been  the  case  in  order  to  enter  into  contracts  using  other  than  full  and  open  competition.^^ 

Exceptions  to  Competition  Requirements 

There  are  nine  exceptions  to  the  requirement  for  full  and  open  competition  that  are 
listed  here  to  illustrate  the  current  flexibility  in  government  acquisitions.  The  first  seven 
are  stated  expressly  in  the  CICA,  the  eighth  is  implied  by  the  CICA,  and  the  last  is 
derived  from  case  law. 

1.  Limited  Sources  —  Full  and  open  competition  is  not  required  when  prop- 
erty or  sendees  are  available  from  one  source  and  no  other  type  of  supplies  or  services 
will  satisfy  the  agency's  needs.*'*  Since  1987,  the  Department  of  Defense,  National  Aero- 
nautics and  Space  Administration,  and  the  Coast  Guard  can  use  this  exception  if  the 
property  or  services  are  available  only  from  "a  limited  number  of  responsible  sources."*' 
This  authority  may  be  used  in  certain  cases  for  contracts  based  on  xmsolicited  research 
proposals  and  follow-on  contracts  for  a  major  system  or  highly  specialized  equipment.*^ 

2.  Urgency  —  Full  and  open  competition  is  not  required  when  an  agency's 
need  for  property  or  services  "is  of  such  an  unusual  and  compelling  urgency  that  the 
Government  would  be  seriously  injiu-ed  unless  the  agency  is  permitted  to  limit  the 
number  of  sources  from  which  it  solicits  bids  or  proposals."*''  Agencies  using  this  excep- 
tion, however,  must  request  offers  from  as  many  potential  sources  as  practical. **  An 
urgency  justification  does  not  support  the  procurement  of  more  than  a  minimimi  quantity 
needed  to  satisfy  the  immediate  urgent  requirement  and  should  not  continue  for  more  than 
a  minimum  time.*^  Further,  urgency  may  justify  award  of  a  contract  but  not  the  inclusion 
of  contract  options. 'o 

3.  Industrial  Capability  and  Availability  —  Another  exception  is  available 
to  award  contracts  to  maintain  the  availability  of  a  facility,  producer,  manufacturer,  or 
supplier  in  case  of  a  national  emergency  or  to  achieve  industrial  mobilization  or  to  estab- 
lish or  maintain  an  essential  engineering,  research,  or  development  capability  to  be  pro- 
vided by  an  educational  or  other  nonprofit  institution  or  a  federally-funded  research  and 
development  center.^' 

4.  International  Agreements  —  Full  and  open  competition  is  not  required 
when  an  international  agreement  or  treaty,  or  the  written  direction  of  a  foreign  govern- 
ment reimbursing  the  agency  for  the  cost  of  the  procurement,  has  the  effect  of  precluding 
fiill  and  open  competition.'^  xhis  is  the  authority  used  for  foreign  military  sales  (FMS) 
imder  the  Arms  Export  Control  Act.'^ 

5.  Authorized  or  Required  by  Law  —  If  a  statute  "expressly"  authorizes  or 
requires  that  the  acquisition  be  made  through  another  agency  or  from  a  specified  soiu-ce. 
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or  if  a  brand-name  commercial  item  is  needed  for  authorized  resale,  fiill  and  open  compe- 
tition is  not  required.54  This  authority  is  used  for  awards  under  the  Small  Business  Act's 
Section  8(a)  program,  purchases  from  the  Federal  Prison  Industries,  nonprofit  agencies 
for  the  blind  or  severely  handicapped,  and  government  printing  and  binding.55 

6.  National  Security  —  Full  and  open  competition  need  not  be  utilized  when 
the  disclosure  of  the  agency's  needs  would  compromise  the  national  security  unless  the 
agency  is  pennitted  to  limit  the  number  of  sources  from  which  it  solicits  bids  or 
proposals.^  Agencies  relying  on  this  exception  are  required  to  solicit  as  many  sources  as 
practicable,  and  classified  procurements  should  be  competed  among  all  contractors 
having  proper  security  clearances.  ^'^ 

7.  Public  Interest  —  The  head  of  an  agency  may  determine  that  it  is  not  in 
the  public  interest  to  utilize  frill  and  open  competition  for  a  particular  procurement,  but 
Congress  must  be  notified  not  less  than  30  days  before  award.58  This  exception  was  not 
in  the  House  or  Senate  versions  of  CICA  but  was  added  by  the  Conference  Committee. *' 

8.  Small  Purchases  —  An  implied  exemption  from  fiiU  and  open  competition 
is  contained  in  the  CICA  provision  requiring  "special  simplified  procedures"  for  small 
purchases  and  stating  that,  for  these  procedures,  the  agency  shall  "promote  competition  to 
the  maximum  extent  practicable.  "^"^ 

9.  Reprocurement  Contracts  —  The  Comptroller  General  has  held  consis- 
tently that,  when  a  reprocurement  is  for  the  accoimt  of  a  defaulted  contractor,  the  pro- 
curement statutes  and  regulations  governing  regular  procurements  are  not  strictly  appli- 
cable, but  competition  should  be  obtained  to  "the  maximum  extent  practicable. "6' 

Basic  Competition  Requirements 

Overview 

Congress  historically  has  established  goals  of  competition  and  described  general 
methods  of  obtaining  competition  (e.g.,  advance  planning,  market  research,  formal  adver- 
tising, sealed  bids,  competitive  proposals)  but  has  left  the  specific  requirements  and 
"rules"  of  competition  to  the  Executive  Branch.  The  legislative  history  of  both  the  Armed 
Services  Procurement  Act  and  the  Federal  Property  and  Administrative  Services  Act 
stated  that  Congress  felt  it  unusual  and  unnecessary  to  prescribe  detailed  and  restrictive 
requirements  that  could  be  dealt  with  appropriately  by  administrative  regulations.^^  As 
discussed  below,  there  have  been  a  few  "rules"  added  to  the  laws  in  recent  years. 

No  real  attempts  have  been  made  to  evaluate  the  essential  requirements  of 
"competition."  Certain  elements  or  rules  have  been  identified  by  the  Comptroller  General 
on  a  case-by-case  basis,  and  some  of  these  are  included  in  the  "rules"  for  sealed  bidding^^ 
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and  competitive  proposals^  in  the  Federal  Acquisition  Regulation.  When  the  Senate's 
version  of  the  Competition  in  Contracting  Act  used  "effective  competition"  as  the  stan- 
dard (as  opposed  to  "full  and  open  competition,"  which  was  substituted  by  the  House- 
Senate  Conference  Committee),  the  Senate  Report  said  it  was  not  amenable  to  rigid 
definition: 

Although  "effective  competition"  is  not  amenable  to  rigid  definition, 
a  description  is  important  to  establish  the  thrust  of  the  legislation  and 
the  rationale  for  many  of  its  provisions.  Five  components  charac- 
terize "effective  competition":  (1)  the  information  required  to  re- 
spond to  a  public  need  is  made  available  to  prospective  contractors 
in  a  timely  fashion;  (2)  the  government  and  contractor  act  indepen- 
dentiy;  (3)  two  or  more  contractors  act  independently  to  respond  to  a 
public  need  by  offering  property  or  services  which  meet  that  need; 
(4)  the  government  has  expressed  its  need  in  a  manner  which  pro- 
motes competition;  and  (5)  there  is  no  bias  or  favoritism,  other  than 
required  by  law,  in  the  contract  award.^^ 

The  Conference  Committee  substituted  "full  and  open"  competition  to  emphasize  that  all 
responsible  sources  should  be  permitted  to  submit  bids  or  proposals.^ 

Maximize  Competition 

There  is  one  clear  description  fi-om  Congress  of  the  scope  of  competition  man- 
dated by  law  —  the  maximum  possible  competition.  This  is  clear  fi-om  the  legislative 
history  of  CICA,^^  the  implementing  procurement  regulations,^^  and  the  bid  protest  cases 
interpreting  the  law  and  regulations.^'  The  Comptroller  General  has  stated  that  it  is  a 
"general  rule  of  federal  procurement"  that  specifications  should  be  drafted  in  such  a  man- 
ner that  "competition  is  maximized"  unless  a  restrictive  requirement  is  necessary  to  meet 
tiie  Government's  minimum  needs.'^o  The  CICA  imposes  a  clear  requirement  that  agencies 
undertake  an  affirmative  effort  to  maximize  competition.'^^  The  one  limitation  on  the 
scope  of  competition  required  is  the  CICA  provision  permitting  restrictive  provisions  or 
conditions  but  only  to  the  extent  to  satisfy  the  needs  of  the  agency  or  as  authorized  by 
law.72 

One  result  of  the  requirement  to  maximize  competition  is  that  all  offerors  must  be 
considered,  and  no  responsible  source  can  be  excluded  from  the  competition  without 
justification.'^^  j^e  Comptroller  General  frequently  has  stated  that  he  will  give  careful 
scrutiny  to  an  allegation  that  someone  has  been  denied  the  opportunity  to  compete  for  a 
particular  contract.''* 

The  requirement  to  consider  all  responsible  sources  does  not  require  an  agency  to 
delay  a  procurement  until  a  particular  vendor  is  able  to  compete.  The  requirement  for  full 
and  open  competition  does  not  mean  "that  an  agency  must  delay  satisfying  its  own  needs 
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in  order  to  allow  a  vendor  time  to  develop  the  ability  to  meet  the  Government's  require- 
ments. "''^  One  reason  there  is  no  such  requirement  is  that  the  law  defines  a  "responsible 
source"  as  a  prospective  contractor  who  is  able  to  comply  with  the  required  or  proposed 
delivery  or  performance  schedule^^ 

Rules  of  Competition 

One  of  the  most  basic  requirements  of  any  type  of  competition  (sports,  cards, 
artistic  awards,  etc.)  is  that  there  be  rules  and  that  the  rules  be  enforced.  Even  in  business 
and  social  relationships,  there  are  "unwritten"  rules  to  which  people  must  conform  in 
order  to  remain  included  in  the  group  or  avoid  "penalties."  As  the  type  of  competition 
becomes  more  sophisticated  and  the  "stakes"  grow  larger,  it  is  increasingly  important  that 
the  rules  of  competition  be  adequately  defined  and  uniformly  enforced.  When  this  does 
not  occur,  many  participants  simply  drop  out  of  the  competition. 

In  government  contracting,  there  is  a  natural  conflict  between  the  desires  of 
potential  contractors  and  those  of  the  Government.  Potential  contractors  want  very  spe- 
cific information  regarding  the  Government's  requirements  and  the  rules  of  competition  in 
order  to  decide  whether  or  not  to  expend  the  time  and  effort,  and  incur  the  cost,  of 
engaging  in  the  competition.  Government  agencies  pay  lip  service  to  competition,  but  the 
actual  users  of  supplies  or  services  usually  would  prefer  no  competition  at  all  and  always 
chafe  at  the  rules  and  "red  tape"  of  procurement  procedures.  The  government  users 
usually  know  the  vendor  they  want  or  prefer,  and  describing  their  requirements  ade- 
quately for  competition  in  specifications  or  statements  of  work  often  is  not  a  high  priority 
(and,  unfortunately,  the  technical  people  who  do  write  the  descriptions  usually  are  not  on 
a  career  fast  track).  Specifications  "written  around"  the  product  of  a  particular  vendor  are 
fi-equently  developed.  It  also  is  amazing  that  every  federal,  state,  or  local  government 
employee  who  "splits"  a  requirement  to  get  below  a  specified  dollar  threshold  for  full 
competition  thinks  he  or  she  is  the  first  person  ever  to  think  of  the  technique. 

One  of  the  most  basic  principles  of  federal  procurement  law  is  that  specifications 
must  be  sufficiently  definite  and  free  fi-om  ambiguity  so  as  to  permit  competition  on  a 
common  basis."''^  If  specifications  are  ambiguous,  competitors  interpret  them  differently 
and,  therefore,  their  bids  or  proposals  are  not  comparable  because  their  offers  are  made 
on  a  different  basis.''^  Indefinite  specifications  also  preclude  real  competition: 

If  bidders  are  invited  to  offer  equipment  varying  fi-om  the  specifica- 
tions to  some  imdefined  extent,  the  bidders  may  loosely  be  said  to  be 
in  a  position  of  equality  in  that  each  may  offer  what  he  chooses,  but 
there  is  totally  lacking  any  basis  for  bidders  to  know  what  they  are 
bidding  for  or  against.''^ 

These  principles  also  are  implied  by  the  statutory  requirement  that  agencies  specify  their 
needs  and  develop  specifications  in  a  manner  that  permits  full  and  open  competition.^o 
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Even  in  acquiring  commercial  products,  an  agency  is  obligated  to  describe  the  item  in  a 
way  that  identifies  the  agency's  needs  with  sufficient  detail  and  clarity  so  that  all  vendors 
have  a  common  understanding  of  what  is  required  under  the  contract  in  order  that  they 
can  compete  intelligently  on  a  relatively  equal  basis.'* 

Another  fundamental  rule  of  competitive  procurements  is  that  all  offerors  must 
compete  on  a  common  basis.  Each  competitor  has  the  right  to  assume  that  the  essential 
requirements  of  the  solicitation  are  the  same  for  all  bidders  or  offerors. '^  Competing  on 
an  equal  basis  encompasses  the  notion  that  vendors  bid  on  the  same  terms,  conditions, 
and  specifications.*'  When  an  agency  relaxes  its  requirements,  cither  before  or  after 
receipt  of  proposals,  it  must  issue  a  written  amendment  to  notify  all  offerors  of  the 
changed  requirements.*^  The  statutory  requirement  that  bids  and  proposals  shall  be  evalu- 
ated, and  awards  made,  solely  on  the  factors  specified  in  the  solicitation*^  also  reflects 
this  concept  Also,  an  evaluation  that  incorporates  more  or  less  than  the  work  that 
actually  will  be  awarded  fails  to  comply  with  the  requirement  for  full  and  open  competi- 
tion.*6  These  rules  mean,  essentially,  that  everyone  should  have  an  equal  opportunity  to 
compete  for  award  of  the  contract.*'' 

The  procurement  statutes  also  now  include  "rules"  requiring  that  all  evaluation 
factors  and  subfactors,  and  the  relative  importance  assigned  to  each,  be  included  in 
solicitations  for  sealed  bids  and  competitive  proposals.**  A  new  requirement  in  the 
Federal  Acquisition  Streamlining  Act  of  1994  requires  that  requests  for  proposals  disclose 
whether  all  evaluation  factors  (other  than  cost  or  price),  when  combined,  are  significantly 
more  important,  approximately  equal  to,  or  significantly  less  important  than  cost  or 
price.*'  The  statutes  include  a  few  very  general  provisions  for  opening  bids,  evaluating 
bids  and  proposals,  and  awarding  contracts.^ 

Perhaps  the  most  important  rule  of  government  contract  competition  is  that  the 
Government  must  deal  fairly  and  honestly  with  all  offerors  competing  for  federal  con- 
tracts.'' One  decision  expressed  this  rule  as  a  requirement  that  vendors  receive  impartial, 
fair,  and  equitable  treatment.'^ 

Adequacy  of  Competition 

The  legislative  history  of  CICA  suggests  the  test  for  full  and  open  competition  is 
whether  all  qualified  vendors  are  allowed  and  encouraged  to  submit  offers  and  a  suffi- 
cient number  of  offers  is  received  to  ensure  that  the  Government's  requirements  are  filled 
at  the  lowest  possible  cost.''  The  propriety  of  a  particular  procurement  rests  upon 
whether  adequate  competition  and  reasonable  prices  were  received  by  the  Government.  In 
this  connection,  the  Comptroller  General  has  said  regarding  the  exclusion  of  competitors: 

An  agency  has  satisfied  ClCA's  full  and  open  competition  require- 
ment when  it  makes  a  diligent  good-faith  effort  to  comply  witfi  the 
statutory  and  regulatory  requirements  regarding  notice  of  the  pro- 
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curement  and  distribution  of  solicitation  materials,  and  it  obtains  a 
reasonable  price.'^ 

The  test  is  whether  a  fair  and  reasonable  price  is  obtained  in  response  to  the  solicitation 
and  not  whether  a  lower  price  could  be  obtained  if  one  or  more  competitors  were  given 
another  chance.'^ 

Permissible  Restrictions  on  Competition 
General  Authority 

In  addition  to  the  statutory  exceptions  to  the  requirement  for  full  and  open 
competition  discussed  above,  agencies  may  include  restiictive  provisions  or  conditions  in 
their  solicitations  even  where  full  and  open  competition  is  required  to  the  extent  neces- 
sary to  satisfy  the  agency's  needs.'^  One  bid  protest  decision  stated  that  all  procurements 
involve  inherent  limits  on  competition  because  the  use  of  performance  or  design  specifi- 
cations is,  by  definition,  restrictive;  therefore,  the  real  rule  is  that  specifications  cannot  be 
unreasonably  restrictive.^'^  The  right  to  impose  reasonable  restrictions  under  the  advertis- 
ing requirements  of  Section  3709  was  recognized  as  early  as  1895  by  the  Comptroller  of 
the  Treasury,  who  said  that,  if  the  specialized  supplies  could  not  be  obtained  fi-om  ordi- 
nary dealers,  it  was  permissible  to  "provide  in  the  advertisement  for  such  supplies  that 
proposals  will  be  limited  to  the  class  of  people  competent  to  furnish  the  character  of 
articles  required.  "98  Where  a  solicitation  includes  requirements  that  restrict  the  ability  of 
offerors  to  compete,  the  agency  must  have  a  reasonable  basis  for  imposing  the  restrictive 
requirements.^^ 

When  a  solicitation  is  challenged  as  being  unduly  restrictive  of  competition,  it  is 
the  procuring  agency's  responsibility  to  establish  that  the  specification  requirement  is  rea- 
sonably necessary  to  meet  its  minimum  needs. 'oo  in  such  cases,  the  Comptroller  General 
reviews  the  record  to  determine  whether  the  requirement  has  been  justified.  The  adequacy 
of  the  agency's  justification  is  ascertained  by  evaluating  whether  the  agency's  explanation 
is  reasonable;  i.e.,  whether  it  can  withstand  logical  scrutiny. loi  Stated  another  way,  the 
issue  is  whether  the  restriction  is  "rationally  premised  and  reasonable."  102 

The  Comptroller  General  does  not  weigh  the  advantages  and  disadvantages  of  the 
agency's  chosen  approach;  his  sole  concern  is  whether  the  restrictions  are  reasonably 
necessary  to  meet  the  agency's  minimum  needs. '03  The  Comptroller  General  has  recog- 
nized that  avoiding  significant  unnecessary  delays  or  avoiding  unnecessary  duplication  of 
costs  may  justify  restrictions  on  competition.  104  If  a  rational  explanation  is  not  provided, 
however,  the  provision  will  be  held  unduly  restrictive. '05  The  remainder  of  this  section 
will  discuss  major  categories  of  circumstances  in  which  restrictions  on  competition  have 
been  justified. 
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Approved  Products 

The  procurement  regulations  describe  three  types  of  product  prequalification  that 
may  be  used  to  restrict  competition  in  connection  with  solicitations  for  products;  namely, 
qualified  bidders  list  (QBL).  qualified  manufacturers  hst  (QML),  and  qualified  products 
list  (QPL).i06  These  involve  the  pre-testing  of  a  product  to  demonstrate  compliance  with 
a  specification  requirement  (which  is  not  a  responsibility  issue  of  ability  or  capacity  of  an 
offeror  requiring  referral  to  the  Small  Business  Administration  if  the  product  is  not  quali- 
fied), lo^ 

A  procuring  agency  may  limit  competition  for  the  supply  of  parts  if  doing  so  is 
necessary  to  ensure  the  safe,  dependable,  and  effective  operation  of  equipment,  i^*  Such 
restrictions  are  permissible  where  doing  so  is  necessary  to  ensure  the  procurement  of 
satisfactory  end  products  or  the  maintenance  of  a  high  level  of  quality  and  reliability 
necessitated  by  the  critical  application  of  a  product. '^^  The  Comptroller  General  will, 
however,  even  review  use  of  a  QPL  to  determine  whether  the  restriction  is  reasonable,  i^o 

There  are  special  statutory  requirements  that  must  be  followed  if  qualification 
requirements  are  imposed. '^^  Agencies  must  provide  offerors  with  a  prompt  opportunity 
to  demonstrate  their  qualifications. ''^  This  includes  informing  potential  offerors  of  the 
requirements  that  must  be  satisfied  in  order  to  become  qualified.  *13  The  agency  also  must 
ensure  that  an  offeror  is  promptly  informed  as  to  whether  qualification  has  been  attained 
and,  if  not,  promptly  fiunish  specific  information  why  qualification  was  not  attained.  ^^^ 
An  agency's  failure  to  act  upon  a  request  for  approval  within  a  reasonable  time  deprives 
the  offeror  of  a  reasonable  chance  to  compete  and,  therefore,  is  inconsistent  with  the 
ClCA's  mandate  for  full  and  open  competition. i^^  However,  an  agency  is  not  required  to 
delay  a  procurement  in  order  to  provide  a  potential  offeror  an  opportunity  to  become 
approved.' '6 

Bonding  Requirements 

Although  bonding  requirements  may  result  in  a  restriction  of  competition,  an 
agency  may  impose  bonding  requirements  in  appropriate  circumstances  as  a  necessary 
and  proper  means  to  secure  fulfillment  of  the  contractor's  obligations.  •'"'  As  a  general 
rule,  agencies  are  admonished  against  the  use  of  bonding  requirements  in  nonconstruction 
contracts,  but  the  use  of  bonding  is  permissible  where  needed  to  protect  the  Government's 
interests.' '8  In  reviewing  challenges  to  bond  requirements,  the  Comptroller  General  will 
look  only  to  see  if  they  are  reasonable  and  imposed  in  good  faith.  •''  One  area  where  the 
requirement  fi-equently  has  been  justified  is  where  the  agency  states  that  the  continuous 
operation  of  services  is  absolutely  necessary.' 20  Bonding  requirements  have  been  ap- 
proved regardless  of  whether  the  agency's  rationale  comes  within  the  four  reasons  for  a 
performance  bond  articulated  in  FAR  §  28.103-2(a).'2i  The  restriction  on  competition 
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may  be  justified  even  where  small  business  concems'^^  and  small  disadvantaged  busi- 
nesses'23  may  be  excluded  from  competition  because  they  are  unable  to  obtain  bonds. 

Bundling  and  Total  Package  Procurements 

Solicitations  that  combine  or  integrate  separate,  multiple  requirements  into  a  single 
contract  are  called  bundled,  consolidated,  or  total  package  prociu-ements.124  Such  pro- 
curements have  the  potential  for  restricting  competition  by  excluding  firms  that  can  fur- 
nish only  a  portion  of  the  requirement. '25  Therefore,  the  Comptroller  General  will  object 
to  such  procurements  where  a  bundled  contract  or  total  package  does  not  appear 
necessary  to  satisfy  the  agency's  minimum  needs. '26 

One  justification  frequently  used  to  consolidate  requirements  into  a  total  package 
is  the  "single  contractor"  argument.  Bundling  has  been  upheld  where  a  single  contractor 
was  required  to  ensure  the  effective  coordination  and  integration  of  interrelated  tasks  or 
where  procurement  by  means  of  separate  acquisitions  would  involve  undue  technical  risk 
or  would  defeat  a  requirement  for  interchangeabilit>'  and  compatibility. '27  Another 
example  is  where  there  is  a  need  for  a  single  prime  contractor  to  be  responsible  for  all 
phases  of  design,  development,  and  testing. '28  A  single  contractor  approach  for  the  up- 
grade of  a  jet  engine  was  justified  on  the  basis  that  the  Government's  buying,  storing,  and 
issuing  parts  on  an  individualized  basis  would  require  excessive  effort  and  would  jeopar- 
dize the  schedule  and  flow  of  engines  through  the  government  depot  facility. '29  a  single 
contractor  approach  also  was  upheld  to  ensure  the  effective  coordination  and  integration 
of  interrelated  tasks,  including  the  timely  availability  of  components. '^^  The  Air  Force 
even  supported  the  need  to  integrate  landscaping  and  construction  requirements  into  one 
procurement  to  allow  for  "efficient  and  economical  processing  of  the  contract  work."'3i 

An  agency's  minimum  needs  include  the  need  to  procure  supplies  and  services  on 
the  most  cost-effective  basis,  and  the  possibility  of  avoiding  unnecessary  duplication  of 
costs  may  justify  consolidating  several  requirements  under  a  total  package  approach. '32 
An  agency's  decision  to  procure  under  a  total  package  approach  was  upheld  in  the 
absence  of  evidence  that  the  approach  did  not  ensure  the  most  cost-effective  method  of 
procuring  the  items  and  when,  in  doing  so,  the  agency  avoided  unnecessary  adminis- 
trative costs. '33  In  appropriate  circumstances,  the  agency's  staffing  resources  can  and 
should  be  properly  considered  in  fashioning  contracts  that  will  satisfy  the  Government's 
minimum  requirements  at  the  lowest  reasonable  cost. '34  On  the  other  hand,  concern  about 
incurring  additional  costs  can  only  justify  restrictions  on  competition  in  unusual  circum- 
stances, the  existence  of  which  must  be  clearly  demonstrated.  Generally,  where  an  agency 
concludes  that  having  separate  contractors  may  lead  to  additional  costs,  the  proper  course 
is  not  to  restrict  competition  but,  rather,  to  structure  the  solicitation  evaluation  criteria  so 
as  to  take  all  costs  into  account.'^^  However,  in  one  case,  the  small  size  of  an  agency's 
contracting  staff  was  held  to  justify  the  agency's  combining  electronic  systems  mainte- 
nance and  operation,  refuse  collection,  and  janitorial  services. '^6 
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Other  reasons  used  to  justify  bundling  requirements  include  the  need  to  ensure 
military  readiness, '^7  to  avoid  unacceptable  periods  of  downtime  for  an  emergency  com- 
munications system  during  an  upgrade  and  expansion  effort,"'*  and  a  need  to  combine 
educational  services  to  provide  for  low  enrollment  areas  and  to  provide  for  a  complete 
program.  139  An  agency  should  consider  minor  adjustments  to  its  bimdling  of  purchases  if 
a  protester  shows  that  the  structure  of  the  package  reduces  competition  and  that  it  may 
cost  the  agency  more  money  than  the  package  will  save  because  of  the  reduced 
competition.!^ 

Contractor  Qualifications 

The  prequalification  of  offerors,  as  opposed  to  the  prequalification  of  products, 
generally  results  in  an  imwarranted  restriction  on  free  and  open  competition.'*'  Neverthe- 
less, under  certain  limited  circumstances,  the  prequalification  of  offerors  may  be  justi- 
fied.''*2  One  example  is  where  an  agency  needs  some  assurance  from  a  source 
independent  of  the  bidder  that  a  safety  system  (such  as  a  fire  alarm)  works.  Thus,  a 
requirement  for  certification  by  Underwriters  Laboratory  or  Factory  Mutual  has  been 
upheld.  1*3  The  Comptroller  General  generally  has  not  objected  to  a  requirement  for 
membership  in  an  industry  organization  or  a  requirement  that  products  conform  to  stan- 
dards by  a  nationally  recognized  organization.'**  However,  a  requirement  for  a  specific 
testing  laboratory's  seal  of  approval  generally  is  considered  unduly  restrictive  because 
prospective  contractors  should  be  permitted  to  present  other  credible  evidence  that  their 
items  conform  to  established  standaids.i*^ 

An  indirect  form  of  prequalification  is  to  impose  specific  responsibility-type 
requirements  on  offerors.  For  example,  a  solicitation  requirement  for  a  minimum  of  two 
years'  corporate  experience  in  providing  family  service  functions  was  upheld  as  necessary 
to  ensure  high  quality  services,  i*^  Another  solicitation  requirement  that  certain  key  staff 
positions  on  cable  ships  be  staffed  by  persons  with  experience  aboard  that  type  of  ship 
also  was  upheld.'*''  Any  solicitation  requirement  stating  a  specific  and  objective  standard 
to  measure  an  offeror's  ability  to  perform  is  called  a  "defmitive  responsibility  criterion." 
An  agency  may  include  definitive  responsibility  criteria  provided  that  the  criteria  reflect 
the  agency's  legitimate  needs  and  the  restriction  on  competition  is  reasonable. '** 

Delivery  Requirements 

One  of  the  best  examples  of  a  permissible  restriction  on  competition  involves  the 
Government's  required  delivery  for  the  supplies  or  services.  A  short  delivery  schedule  is 
permissible  so  long  as  it  reflects  the  Government's  legitimate  minimimi  needs.  There  is  no 
requirement  that  an  agency  understate  its  minimum  needs  merely  to  increase  competi- 
tion. '*^  The  number  of  possible  sources  for  an  item  or  service  does  not  determine  the 
restrictiveness  of  solicitation  provisions.  "^  Consequently,  even  if  only  one  firm  can  meet 
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the  delivery  requirements,  this  does  not  establish  that  the  agency's  delivery  schedule  is 
not  reasonably  related  to  its  minimum  needs. '^' 

Geographic  Restrictions 

An  agency  may  restrict  a  procurement  to  bidders  or  offerors  within  a  specified 
geographical  area  if  the  restriction  is  reasonably  necessary  for  the  agency  to  meet  its 
minimum  needs. '^2  Qng  category  of  procurements  in  which  such  restrictions  are  applied 
involves  the  location  of  buildings  for  government  offices.  The  Secret  Service  justified  a 
restriction  for  its  offices  to  a  designated  area  with  a  central  location  in  Houston  near  the 
Houstonian  Hotel  (the  designated  temporary  residence  of  the  President  while  in  Houston) 
with  easy  access  to  major  arteries  to  downtown,  in  a  close  proximity  to  the  Houston 
Police  Department,  close  to  the  Federal  Building,  and  allowing  for  secured  parking.  ^  53  /^ 
restriction  to  an  area  near  the  courthouse  was  justified  on  the  basis  that  Justice  Depart- 
ment attorneys  had  to  make  several  trips  to  the  courthouse  each  day  (with  bulky  files  and 
boxes). ^54  The  Drug  Enforcement  Administration  excluded  the  Canal  Street  area  in  New 
Orleans  for  its  office  on  the  basis  that  the  area  posed  unacceptable  security  risks  for  its 
agents. '55  Govenunent  employee  travel  time  also  has  been  helc"  to  be  a  legitimate  consid- 
eration in  determining  an  agency's  minimum  needs  for  office  space. '56 

The  necessity  for  government  employee  travel  also  is  a  legitimate  consideration  in 
assessing  an  agency's  need  for  geographic  restrictions  based  on  other  considerations. '57 
Restrictions  have  been  upheld  based  on  a  demonstrated  need  for  close  liaison  between 
agency  personnel  and  the  contractor  and  for  close  control  over  documents  or  data 
involved  in  a  contract. '58  a  geographical  restriction  was  upheld  because  of  the  agency's 
operational  need  to  improve  efficiency  by  minimizing  unproductive  employee  travel, '59 
even  if  only  to  avoid  traffic  congestion  in  a  highway  tuimel.'^o  Geographic  restrictions 
for  facilities  serving  milita.-y  recruiting  stations  also  have  been  upheld  to  increase  effi- 
ciency, reduce  the  possibiJity  of  highway  accidents,  and  improve  the  impression  on 
military  recruits. '6'  Travel  time  is  not  just  a  cost  consideration.  One  protester  argued  that 
there  were  commonly  used  methods  of  determining  travel  cost  that  could  be  incorporated 
into  the  solicitation  to  increase  competition,  but  the  restriction  was  justified  on  the  basis 

of  quality  assurance  requirements  and  to  avoid  xmproductive  travel  time  during  working 
hours. '^2 

Security 

Military  readiness  and  security  considerations  to  meet  possible  wartime  or  emer- 
gency conditions  is  an  actual  need  justifying  restrictions  on  competition  in  appropriate 
circumstances. '^3  Qne  restriction  which  may  be  needed  is  a  limitation  to  potential  con- 
tractors with  security  clearances.  The  degree  to  which  classified  information  must  be 
protected  by  the  use  of  certain  security  clearances  is  a  matter  within  the  discretion  of  the 
cognizant  agency  and  will  not  be  reviewed  under  the  Comptroller  General's  bid  protest 
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function.  *64  Potential  competitors  may  object  that  the  clearance  level  is  too  high,  takes 
too  long  to  obtain,  or  that  the  agency  will  not  even  initiate  the  application  process  until 
after  award.  The  Comptroller  General  takes  the  position,  however,  that  the  fact  that  a 
requirement  may  be  burdensome  or  even  impossible  for  a  particular  frnn  to  meet  does  not 
m^e  it  objectionable  if  it  properly  reflects  the  agency's  minimum  needs. '^^ 

Standardization 

The  Comptroller  General  has  recognized  that,  although  there  may  be  some  restric- 
tion on  competition,  an  agency  may  specify  brand  name  components  to  be  delivered  as 
part  of  a  system  when  the  agency  has  a  legitimate  need  for  the  specific  brand,  i^  One 
recognized  agency  need  is  to  standardize  equipment.  ^^'^  The  need  for  standardization  may 
involve  sophisticated  equipment,  such  as  computer  keyboards,  in  order  to  increase  user 
friendliness  and  to  eliminate  time  delays  when  operators  must  learn  to  operate  new  or 
different  keyboards.  ^^^  The  need  to  standardize  also  may  involve  less  sophisticated 
operations,  such  as  welding.  ^^^ 

Urgency 

The  CICA  requires  that,  even  where  urgency  justifies  limiting  competition,  the 
agency  still  must  solicit  offers  from  as  many  potential  sources  as  is  practicable  under  the 
circumstances. '"'•^  Thus,  an  urgency  determination  does  not  itself  justify  a  decision  to 
award  a  sole  source  contract.  I'^i  The  agency  may  limit  the  procurement  to  the  only  firm  it 
reasonably  believes  can  properly  perform  the  work  in  the  available  time,  provided  the 
limitation  is  justified.  i''2  since  the  agency  can  limit  the  competition  to  firms  with  satisfac- 
tory work  experience  that  it  reasonably  believes  can  properly  perform  the  work,  the 
agency  is  not  even  required  to  solicit  the  incumbent  contractor  if  it  reasonably  doubts  that 
the  incumbent  can  perform  the  work.^''^  A  military  agency's  assertion  that  there  is  a  criti- 
cal need  that  has  an  impact  on  military  operations  carries  considerable  weight  with  the 
Comptroller  General. i'^'' 

Other  Restrictions 

A  solicitation  restricted  to  modified  commercial  off-the-shelf  equipment  was  justi- 
fied by  the  agency's  desire  to  avoid  the  risks  of  purchasing  an  unproven  design. '"'^  An 
agency  may  require  a  firm  seeking  source  approval  to  provide  technical  data  from  the 
original  equipment  manufacturer  (even  if  the  information  is  proprietary  and  difficult  to 
obtain)  so  Jong  as  the  data  is  reasonably  necessary  to  evaluate  tiie  product,  i"'^  Solicita- 
tions requiring  products  "compatible"  with  existing  equipment  are  generally  approved,  i''"' 
Even  a  specification  requiring  uniformity  of  appearance  with  the  agency's  previous  acqui- . 
sition  was  upheld.'"'*  An  agency  may  specify  items  with  superior  performance  charac- 
teristics allowing  for  as  much  reliability  and  effectiveness  as  possible.'"'^  Some  cases  hold 
that  a  restriction  to  new  equipment, '^^  or  equipment  with  a  maximum  age,  is  permis- 
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sible.*'*  At  least  two  decisions,  however,  have  held  that  a  restriction  to  new  equipment 
was  not  justified. '*2 

An  interesting  recent  decision  involved  a  solicitation  for  instructional  services  that 
required  the  contractor  to  be  accredited  from  one  often  accrediting  associations.  The  pro- 
tester contended  that  the  requirement  overstated  the  Government's  needs  because  the 
Army  was  not  awarding  degrees,  giving  academic  credit,  developing  curricula,  etc.  The 
Army  contended  the  restriction  was  necessary  to  reduce  unacceptable  risks,  such  as 
uncertified  teachers,  nonexistent  lesson  plans,  and  substandard  instructional  material.  The 
Comptroller  General  denied  the  protest.'*^ 

Erosion  of  Competition  and  Purchasing  Limitations 

Introduction 

Contrary  to  the  express  purpose  of  CICA  to  increase  competition,  there  has  been  a 
significant  erosion  of  "real"  competition  in  the  last  decade.  A  1987  GAO  report  reviewing 
DOD's  compliance  with  CICA  discussed  awards  reported  by  DOD  as  based  on  full  and 
open  competition  but  actually  based  on  the  submission  of  only  one  offeror,  i*^  In  a  fol- 
low-up audit  tiu-ee  years  later,  the  GAO  sampled  awards  reported  as  based  on  full  and 
open  competition  and  the  submission  of  only  one  offeror  and  found  that  the  agency  had 
used  practices  inconsistent  with  full  and  open  competition  for  one-half  of  the  sample. '*5 
The  reduction  of  competition  has  a  direct  effect  on  increased  costs  to  the  Government  be- 
cause "the  benefit  of  competition  to  both  the  government  and  to  the  public  in  terms  of 
price  and  other  factors  is  directly  proportional  to  the  extent  of  competition.  "'^6 

The  DOD  has  an  entire  program  devoted  to  die  shrinking  availability  of  sources  of 
supply  and  recently  indicated  that  "diminishing  manufacturing  sources  is  a  major  poten- 
tial problem.  "187  a  GAO  report  stated  that  the  DOD  does  not  have  systems  that  provide 
information  on  the  magnitude  and  extent  of  the  problem  of  diminishing  sources  but  the 
examples  listed  of  causes  of  the  problem  included  only  suppliers  ceasing  production,  dis- 
continuing distribution,  or  moving  to  a  foreign  country. '88  fhe  fact  that  vendors  may  sim- 
ply choose  not  to  sell  to  the  Government  was  not  mentioned  as  a  possible  cause  (although 
the  GAO  did  say  that  the  private  sector  is  increasingly  more  sensitive  to  its  commercial 
customers  rather  than  DOD). 

In  addition  to  the  decline  in  the  amount  of  competition,  the  quality  of  competition 
in  government  contracting  has  decreased  in  the  last  decade.  The  quality  of  competition 
has  eroded,  not  because  of  the  increased  use  of  a  particular  method  of  competition  (com- 
petitive proposals),  but  because  of  the  failure  to  apply  effective  rules  of  competition  to 
this  method.  Competition  by  sealed  bidding  has  been  recognized  for  over  a  century  as  a 
method  of  reducing  costs,  fraud,  and  favoritism.  The  reason  this  method  is  effective  is 
that  the  rules  of  competition  are  fully  disclosed  (timely  bids,  responsive  bids,  evaluation 
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factors,  bid  guarantees,  etc.),  there  are  objective  standards  for  the  competition,  the  bids 
arc  publicly  opened  to  ensure  the  integrity  of  the  system,  and  award  is  made  to  the  low 
responsive  bidder  (with  "responsibility"  determined  separately). 

There  are  factors  and  circumstances  currently  associated  with  competitive  pro- 
posals that  are  the  antithesis  to  any  form  of  competition;  namely,  indefinite  or  ambiguous 
goals  (i.e.,  products  or  services),  undisclosed  rules  of  competition,  discretionary  applica- 
tion of  the  rules,  and  discretionary  enforcement  of  the  rules.  The  presence  of  one  or  more 
of  these  factors  or  circumstances  undermines  competition  and  causes  competitors  to  lose 
faith  in  the  integrity  of  the  system.  When  this  occurs  (as  in  any  type  of  competition), 
many  of  the  best  competitors  elect  not  to  participate.  In  most  competition,  a  bad  rule  is 
better  than  no  rule,  and  consistent  application  and  enforcement  of  a  bad  rule  often  is 
better  than  discretionary  application  and  enforcement  of  a  good  rule. 

Discretion  and  flexibility  are  desirable  procurement  goals  in  selecting  different 
methods  of  procurement  or  evaluation  factors  for  different  circumstances  —  discretion 
and  flexibility  in  applying  or  enforcing  the  rules  of  competition  to  each  method  or  evalua- 
tion factor  are  not.  In  sealed  bidding,  when  you  name  the  game,  you  disclose  the  rules.  In 
competitive  proposals,  as  discussed  below,  offerors  do  not  know  if  the  "game"  is  low 
price,  best  product,  lowest  risk,  highest  quality,  etc.  Government  buyers  prefer  the  "cafe- 
teria plan"  of  source  selection;  i.e.,  look  at  what  is  offered  and  then  decide  what  is 
"wanted"  and  what  can  be  purchased  with  the  available  fimds.  This  method  of  selection 
not  only  has  led  to  higher  prices  but  also  has  seriously  eroded  one  of  the  most  basic 
historical  limitations  on  government  spending;  namely,  the  so-called  "minimum  needs" 
doctrine  that  has  restrained  unnecessary  acquisitions  for  over  100  years.  The  factors  and 
circumstances  that  have  contributed  to  the  erosion  of  competition  and  the  limitation  on 
government  spending  will  be  discussed  in  this  section. 

Specifications 

It  is  a  basic  tenet  of  federal  procurement  law  that  specifications  must  be  suffi- 
ciently definitive  so  as  to  permit  competition  on  a  common  basis. '^^  The  CICA  and  FAR 
require  that  specifications  be  developed  "in  such  manner  as  is  necessary  to  obtain  fiill  and 
open  competition." •^  This  important  and  specific  statutory  requirement  (to  do  whatever 
is  necessary)  is  almost  never  mentioned  in  bid  protest  cases.  The  Comptroller  General  has 
stated  that,  in  addition  to  treating  potential  suppliers  fairly,  they  should  be  informed  "as 
fiilly  as  possible  of  what  it  is  the  Government  needs. "*''  Competitors  must  be  given 
enough  information  to  know  what  they  are  competing  for  and  what  they  are  competing 
against. ^^^  "Loose"  specifications  are  similar  to  the  poet  Robert  Frost's  description  of  fi-ee 
verse  —  it  is  like  playing  tennis  with  the  net  down.  Contracting  agencies  have  the 
responsibility  for  drafting  proper  specifications.  •  ^3  xhe  preparation  of  specifications  and 
statements  of  work  is  a  skill  that  is  rarely  emphasized  or  even  recognized  in  the  Govern- 
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ment  (and  the  development  of  courses  of  instruction  for  government  personnel  in  this 
might  be  the  best  "mvestment"  the  Government  could  make  in  cost  reduction). 

It  is  a  fimdamental  principle  of  procurement  law  that  ambiguous  specifications 
preclude  competition  on  a  common  basis.  J'*  An  ambiguity  exists  if  the  specifications  are 
subject  to  more  than  one  reasonable  inteipretation.i«  For  example,  a  specification 
reqmrement  for  "first  class  material  and  workmanship"  was  not  sufficienfly  definite 
because  the  phrase  was  subject  to  varying  degrees  of  inteipretation.i96  Specifications  per- 
mitting different  offerors  to  assume  different  requirements  would  improperly  permit  pro- 
posals to  be  prepared  on  different  cost  and  technical  bases.  197  Procuring  agencies  have 
argued  that  mdustiy  standards  have  not  been  developed  and  offerors  should  be  pennitted 
to  propose  whatever  product  they  choose,  but  the  flaw  in  the  argument  is  that  it  permits 
each  offeror  to  define  the  specification  for  itself  and,  to  the  extent  that  offerors  do  so 
different  y,  they  are  not  competing  on  an  equal  basis. '98  Other  govenmient  agencies  make 
the  equally  erroneous  decision  to  reject  an  offer  that  interprets  the  specification  differ- 
enUy  from  the  agency. '99  One  major  problem  in  convincing  agencies  that  specifications 
and  statements  of  work  should  be  more  definite  is  the  Comptroller  General's  position  that 
specificatioris  need  not  be  drafted  in  such  detail  as  to  eliminate  all  risk  or  remove  everv 
uncertainty.  200  ^ 

Precise  design  specifications  describing  how  a  product  will  be  manufactured  are 
not  required.  The  Comptroller  General  has  said,  in  fact,  that  design  specifications  "are 
generally  mappropnate  if  an  agency  can  state  its  minimum  needs  in  terms  of  performance 
specifications  which  alternate  designs  could  meet."20i  Performance  specifications  leave 
to  the  contractor  the  responsibility  of  choosing  the  means,  methods,  and  techniques  for 
accomplishing  the  contract  work.202  The  Comptroller  General  has  said  he  will  not  object 
to  specifications  that  are  "written  around"  design  features  of  a  particular  item  where  the 
design  specified  is  necessary  to  meet  the  agency's  minimum  needs203  but  that  restricting  a 
solicitation  to  a  specific  make  and  model  does  not  meet  the  requirement  for  fiill  and  open 
competition. 204  ^ 

A  major  problem  with  ambiguous  specifications  affecting  competition  is  the  risk 
placed  on  contractors.  If  specifications  contain  a  patent  or  obvious  ambiguity  the  con- 
tractor is  under  a  duty  to  inquire  and  seek  clarification.205  The  problem  is  the  well 
recognized  "grey  area"  between  when  an  ambiguity  is  obvious  and  when  it  is  not  206  The 
critical  issue  is  the  degree  of  scrutiny  reasonably  required  in  reviewing  specifications. 207 
The  courts  and  boards  of  contract  appeals  necessarily  have  the  advantage  of  20-20 
hmdsight  when  deciding  this  issue  (and  have  not  experienced  the  pressures  and  time 
constraints  in  preparing  bids  or  proposals).  In  competitive  proposals,  an  offeror  can 
"interpret"  the  specificarion  in  its  proposal  (shifting  the  burden  of  clarification  back  to  the 
Government)  and  clarify  issues  in  discussions.  However,  inadequate  specifications  al- 
ways undermine  competition,  and  this  factor  almost  always  is  ignored  in  "reform" 
mitiatives.  It  is  a  popular  misconception  that  a  low  price  means  poor  quality.  If  you  are 
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buying  or  selling  gold  and  specify  98  percent  purity,  the  price  is  irrelevant  to  quality  if 
you  specify  the  purity  required,  inspect  to  assure  the  product  conforms,  and  reject  any 
nonconforming  products. 

Undisclosed  Evaluation  Plan 

Government  agencies  enjoy  broad  discretion  in  the  selection  of  evaluation  factors, 
and  those  factors  and  the  evaluation  scheme  will  be  upheld  so  long  as  the  criteria  used 
reasonably  relate  to  the  agency's  needs.^os  As  discussed  above,  the  procurement  statutes 
and  regulations  require  that  the  evaluation  factors  and  subfactors,  and  the  relative  impor- 
tance assigned  to  each,  be  included  in  solicitations  for  bids  and  proposals.  ^09  The 
Comptroller  General  has  said  it  is  "fundamental  that  offerors  should  be  advised  of  the 
basis  on  which  their  proposals  will  be  evaluated.  "210  He  even  has  released  the  source 
selection  scoring  plan  in  a  bid  protest  case  because  it  is  "necessary  to  give  the  protesters  a 
meaningful  opportunity  to  develop  their  protests,  "^'i  Nevertheless,  the  Comptroller  Gen- 
eral has  held  consistently  that  only  the  "broad  scheme  of  scoring  to  be  employed"  need  be 
disclosed  to  competitors  in  the  solicitation.2i2  The  precise  scoring  metfiod  to  be  used 
need  not  be  disclosed.213  These  plans  are  internal  agency  instructions  and,  as  such,  do  not 
give  outside  parties  any  rights.^''' 

Although  the  general  rule  is  that  an  agency  may  not  double  count,  triple  count,  or 
otherwise  greatly  exaggerate  the  importance  of  any  listed  evaluation  factor,2i5  the  failure 
to  disclose  the  evaluation  plan  poses  a  real  problem  in  determining  whether  this  will  be 
done.  For  example,  "experience"  might  be  considered  by  the  agency  to  be  a  legitimate 
consideration  under  a  number  of  evaluation  factors.^i^  "Staffing"  is  another  example  that 
was  found  to  be  a  legitimate  consideration  imder  several  evaluation  subfactors.^i''  The 
failure  to  disclose  the  plan  also  may  deprive  competitors  of  the  knowledge  that  bonus  or 
penalty  points  will  be  used  in  scoring.2'8  it  is  particularly  difficult  to  understand  how  an 
evaluation  plan  can  be  upheld  as  satisfying  the  requirements  for  full  and  open  compe- 
tition when  the  undisclosed  plan  allocated  points  for  performance  exceeding  satisfactory 
compliance. 2 19  in  upholding  an  undisclosed  point  scoring  plan  involving  a  brand-name- 
or-equal  solicitation,  the  Comptroller  General  said; 

In  a  competitively  negotiated  brand  name  or  equal  solicitation,  we 
consider  unobjectionable  comparative  technical  scoring  where  non- 
brand  name  equipment  may  receive  a  higher  technical  score  than  the 
brand  name,  if  its  performance  is  technically  superior  to  the  brand 
name.  The  solicitation  here  clearly  put  offerors  on  notice  that  offers 
would  be  comparatively  evaluated  on  a  point-scored  basis,  provided 
technical  evaluation  factors,  and  instructed  offerors  to  indicate  the 
extent  to  which  the  offered  unit  "meets  or  exceeds"  the  requirements. 
Consequently,  we  think  it  was  unreasonable  for  the  protester  to 
assume  that  a  proposal  of  the  brand  name  would  be  scored  equal  to 
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an  offer  possessing  merit  beyond  the  minimum  requirements  speci- 
fied in  the  RPP.  See  generally  Computer  Sciences  Corp.,  B- 189223, 
Mar.  27,  1978,  78-1  CPD  H  234.  Thus,  the  fact  that  the  protester  may 
have  been  misled,  while  imfortunate,  does  not  render  the  evaluation 
improper.  220 

Another  problem  in  failing  to  disclose  the  evaluation  plan  is  that  competitors  are 
unable  to  determine  whether  or  not  the  plan  will  give  the  source  selection  official  a  clear 
understanding  of  the  relative  merits  of  proposals.221  In  one  decision,  the  undisclosed 
evaluation  plan  had  10  separate  evaluation  factors  with  imdisclosed  point  scores  assigned 
to  them  for  use  by  the  evaluators.  The  imdisclosed  evaluation  plan  even  reflected  that  the 
technical  evaluators  were  to  use  a  scoring  guideline  different  from  that  to  be  used  by  the 
contracting  officer,  who  was  the  source  selection  authority.  The  protest  was  sustained  for 
other  reasons,  but  disclosure  of  the  evaluation  plan  initially  in  the  solicitation  could  have 
resulted  in  amendments  that  would  have  avoided  the  issues.222 

It  is  most  difficult  to  imderstand  why  agencies  are  not  required  to  disclose  the 
scoring  system  to  be  used.  Disclosure  would  eliminate  the  problems  of  determining  the 
relative  importance  of  evaluation  factors  for  disclosure  and  the  problems  that  will  be 
caused  by  the  new  requirement  (discussed  below)  to  disclose  when  factors  are  "signifi- 
cantly" more  or  less  important  than  cost.  If  the  scoring  system  is  valid,  it  should  result  in 
the  Government  receiving  proposals  more  closely  responsive  to  what  it  wants.  If  "tech- 
nical" is  rated  90%  and  cost  is  rated  10%,  proposals  will  be  structured  in  an  entirely 
different  maimer  than  they  will  be  if  cost  is  90%  and  technical  factors  are  rated  10%.  The 
only  reasonable  explanation  is  that  the  agencies  want  to  use  the  "cafeteria  plan"  selection 
method  of  waiting  to  see  what  is  offered  before  deciding  on  the  defmite  scoring.  The 
failure  to  disclose  the  evaluation  method  has  an  obvious  and  adverse  impact  on  competi- 
tion. By  analogy  to  football,  it  is  like  having  a  tie  game  with  one  play  left  and  you  do  not 
know  how  many  points  you  will  get  if  you  score  by  running  the  ball,  passing,  or  kicking  a 
field  goal.  The  Government  will  get  much  more  "responsive"  proposals  if  it  discloses  the 
scoring  system. 

The  writer  actually  experienced  this  problem  trying  to  convince  the  chief  procure- 
ment officer  of  a  local  public  agency  in  the  Dallas,  Texas,  area  to  disclose  the  ratings  to 
be  used  in  evaluating  the  systems  offered  by  competitors.  After  vague  and  indefmite 
answers,  the  writer  asked,  "Who  knows  what  the  scoring  system  will  be?"  The  answer 
was:  "Only  the  Shadow  knows." 

Undisclosed  Evaluation  Factors 

Undisclosed  evaluation  plans  prevent  competitors  from  knowing  how  evaluation 
factors  will  be  scored.  Another  significant  reason  that  competition  has  been  eroded  is  that 
government  agencies  do  not  disclose  all  of  the  evaluation  factors  and  subfactors  that  will 
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be  scored  or  oflierwise  considered  in  the  evaluation.  This  problem  exists  notwithstanding 
an  absolute,  unequivocal  mandate  from  Congress  that  such  factors  be  disclosed  in  solici- 
tations. 

Congress  first  required  disclosure  of  evaluation  factors  in  the  CICA,  which  re- 
quired solicitations  to  include  "all  significant  factors  (including  price)  which  the  execu- 
tive agency  reasonably  expects  to  consider"  in  evaluating  competitive  proposals  and  their 
relative  importance.223  This  provision  was  implemented  in  Federal  Acquisition  Circular 
84-5  by  providing,  in  FAR  §  16.605(e),  that  solicitations  clearly  state  the  evaluation 
factors  and  any  significant  subfactors  that  will  be  considered  in  making  source  selections 
and  their  relative  importance.224  The  Comptroller  General's  interpretations,  however, 
emasculated  the  requirement  by  holding  that  agencies  did  not  have  to  disclose  areas  or 
matters  that  were  reasonably  related  to  or  encompassed  by  the  disclosed  criteria.225  with 
respect  to  subfactors,  the  Comptroller  General  held  that  agencies  did  not  have  to  disclose 
subfactors  if  they  were  "suflQciently  related  to  the  stated  criteria  so  that  offerors  would 
reasonably  expect  them  to  be  included  in  the  evaluation"226  or  were  "reasonably  related" 
to  the  stated  criteria  and  the  "correlation  is  sufficient  to  put  offerors  on  notice  of  the 
additional  criteria  to  be  applied.  "227  The  Comptroller  General  did  not  require  evaluation 
subfactors  to  be  revealed  to  competitors  even  in  bid  protest  cases.228 

Industry  complained  to  the  House  Armed  Services  Committee  that  the  Department 
of  Defense  ofren  did  not  state  evaluation  factors  and  that  it  was  difficult  to  imderstand 
what  the  Government  really  wanted.  This  resulted  in  an  amendment  to  the  Armed  Ser- 
vices Procurement  Act  to  require  expressly  that  solicitations  include  a  statement  of  all 
significant  evaluation  subfactors  the  agency  expects  to  consider.229  The  committee  report 
accompanying  the  bill  said: 

In  reviewing  this  issue  the  committee  became  cognizant  of  an 
issue  that  it  also  believed  warranted  attention  —  the  quality  of  the 
department's  statement  in  the  solicitation  of  the  factors  on  which  it 
will  base  its  source  selection  decision.  Industry  complained  that  the 
evaluation  factors  were  often  not  stated  or  were  not  sufficiently 
detailed  to  allow  offerors  to  understand  what  the  department  truly 
considered  important.  Without  that  knowledge  they  were  left  to 
structure  offers  that  were  often  not  consistent  with  the  department's 
needs.  The  department,  on  the  other  hand,  was  concerned  that  if  it 
were  required  to  state  in  the  solicitation  the  evaluation  criteria,  in- 
cluding all  subfactors,  and  the  weights  that  would  be  given  those 
factors,  the  government  would  lose  flexibility  in  choosing  the  best 
offer,  and  the  subjective  judgments  it  is  often  required  to  make 
would  be  challenged. 
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The  committee  cannot  stress  enough  the  importance  of  the 
solicitation  containing  clear  and  unambiguous  descriptions  of  each 
significant  evaluation  factor  and  its  relative  importance.  This  be- 
comes even  more  significant  if  the  department  intends  to  award 
without  discussion.  The  committee  believes  it  can  resolve  both  the 
industry  and  DOD  concerns  by  amending  section  2305  of  title  10, 
United  States  Code,  to  require  the  department  to  include  in  its 
solicitations  a  statement  of  not  only  all  significant  evaluation  factors, 
but  all  significant  subfactors  as  well.  Finally,  it  recommends  an 
amendment  to  provide  that  in  prescribing  the  evaluation  factors,  the 
department  must  clearly  establish  the  relative  importance  of  the 
factors  included  in  the  solicitation.  The  committee  encourages  the 
department  to  provide  as  much  detail  as  possible  in  describing  the 
significant  evaluation  factors  and  subfactors.^^o 

The  Comptt-oller  General  recognized  that  this  meant  the  solicitation  should  contain  "clear 
and  unambiguous  information  concerning  how  offers  will  be  evaluated.  "231 

The  Comptroller  General,  however,  continues  to  hold  that  factors  "encompassed 
by  or  related  to,"232  or  "which  might  be  taken  into  account"233  in  evaluating,  identified 
criteria  need  not  be  disclosed.  With  respect  specifically  to  the  disclosure  of  evaluation 
subfactors  even  by  DOD  agencies,  the  Comptroller  General's  position  is  that  areas  rea- 
sonably related  to  or  encompassed  hyP'^  or  "intrinsically  related  to,"235  the  stated  criteria 
do  not  have  to  be  disclosed  in  the  solicitation.  Thus,  the  Comptroller  General  held  that 
"risk"  did  not  have  to  be  disclosed  as  an  evaluation  factor  or  subfactor  because  consid- 
eration of  risk  is  inherent  in  the  evaluation  of  proposals.236  The  logical  refutation  of  this 
position  is  that,  under  this  view,  subfactors  never  would  have  to  be  disclosed.  All  sub- 
factors,  by  definition,  are  reasonably  related  to  or  encompassed  by  the  primary  factors 
(otherwise,  they  would  not  be  "sub"  factors). 

The  General  Services  Administration  Board  of  Contract  Appeals  (GSBCA)  takes  a 
different  view  of  the  disclosure  requirements.  In  sustaining  a  protest  in  which  the  Marine 
Corps  did  not  disclose  it  was  evaluating  whether,  and  how  much,  an  offeror's  proposal 
exceeded  the  Government's  needs  (and  to  which  a  dollar  value  was  assigned),  the  Board 
said: 

The  Board  has  held  that  any  factor  which  significantly  contri- 
butes to  how  a  potential  offeror  structures  its  proposal  or  which 
affects  the  selection  of  an  awardee  should  be  disclosed  in  the  solici- 
tation. Systemhouse  Federal  Systems,  Inc.,  GSBCA  9313-P,  88-2 
BCA  U  20,603,  at  104,122,  1988  BPD  H  33,  at  13.  The  fact  that  SAC 
would  be  examining  the  technical  proposals  to  determine  whether 
they  exceeded  the  requirements  of  the  solicitation  and  would  be  as- 
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signing  a  dollar  value  to  those  elements  is  such  a  significant  factor. 
Offerors  may  structure  their  proposals  differently  and  may  include 
additional  features  in  their  proposals  based  on  this  knowledge.  The 
proposal  an  offeror  submits  based  on  the  terms  of  this  solicitation 
could  be  markedly  different  than  the  proposal  which  may  have  been 
submitted  if  the  evaluation  factors  and  cost  savings  adjustment  had 
been  disclosed.  Thus,  the  fact  that  proposals  would  be  examined  to 
determine  if  they  exceeded  the  requirements  of  the  solicitation  and 
the  fact  that  a  cost  savings  adjustment  would  be  applied  to  those 
elements  which  exceeded  the  requirements  should  have  been  dis- 
closed in  the  solicitation.237 

The  GSBCA's  statement  explains  clearly  how  competition  has  been  eroded  by  the 
failure  to  apply  one  of  the  most  basic  rules  of  competition;  namely,  stating  what  will  be 
scored.  It  also  should  be  clear  that  the  procuring  agencies  are  depriving  themselves  of 
higher  quality  proposals  by  failing  to  disclose  all  evaluation  factors  and  subfactors.  The 
awardee  under  the  present  system  may  merely  be  the  offeror  who  had  the  best  guess  (or, 
worse,  inside  information)  about  what  the  Government  really  wanted.  One  of  the  best 
expressions  of  this  argument  was  made  by  the  Comptroller  General  in  a  case  in  which  the 
statutory  requirement  to  disclose  evaluation  factors  was  inapplicable: 

Intelligent  competition  assumes  the  disclosure  of  the  evaluation 
factors  to  be  used  by  the  procuring  agency  in  evaluating  offers  sub- 
mitted and  the  relative  importance  of  those  factors.238 

The  current  practices,  it  is  submitted,  are  inconsistent  with  "intelligent  competition." 

Subjective  and  Unnecessary  Evaluation  Factors 

One  of  the  most  important  measures  of  the  quality  of  competition  is  the  objectivity 
of  the  scoring.  There  almost  never  is  any  doubt  regarding  the  winner  of  a  marathon  race 
or  a  pole  vault  competition.  What  distinguishes  these  sports  from  professional  wrestling? 
The  answer  is  rules  and  their  enforcement.  The  integrity  of  the  competition  is  directly 
proportional  to  the  objectivity  of  the  scoring  method.  The  less  objective  the  scoring 
method,  the  more  opportunity  there  is  for  the  mischief  that  competition  is  intended  to 
avoid  (favoritism,  fraud,  overspending,  etc.).  The  integrity  of  the  competition  requires  not 
only  that  the  judges  are  satisfied  with  the  winner  but  also  that  the  competitors  believe  that 
they  have  been  treated  fairly. 

The  quality  of  competition  in  government  contracting  has  eroded  not  only  because 
of  the  increased  m/mber  of  subjective  evaluation  factors  used  but  also  because  of  the 
increased  subjectivity  of  the  factors.  Subjective  scoring  permits  the  judges  to  postpone 
deciding  what  they  want  until  after  the  competitors  have  completed  their  participation. 
This,  again,  is  the  "cafeteria"  selection  method  —  you  do  not  decide  what  you  want  until 
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you  go  down  the  line  with  your  tray.  This  selection  method  has  a  major  flaw  —  we  all 
tend  to  buy  too  much  when  we  go  through  the  buffet  line.  The  same  is  true  in  government 
contracting;  subjective  evaluation  permits  the  Government  to  pay  more  for  what  it  pur- 
chases (under  the  euphemism  of  "best  value,"  discussed  below).  When  non-cost  factors 
are  evaluated  along  with  price,  a  higher  score  in  subjective  factors  costs  the  Government 
more  money. 

The  Comptroller  General  has  held  that  subjective  evaluations  are  not  improper; 
evaluation  factors  need  only  reflect  the  agency's  actual  needs.239  A  legitimate  question, 
however,  is  whether  many  of  the  subjective  evaluation  factors  currently  being  used  in 
federal  source  selection  really  reflect  the  Government's  actual  needs.  One  offeror  was 
downgraded  because  its  proposal  did  not  show  any  "creative  or  iimovative  thoughts, "^^o 
and  competitors  in  another  procurement  were  rated  for  their  "visionary"  approaches. 2^1  In 
another  competition,  proposals  were  graded  by  the  offerors'  "academic  credibility.  "242 
Proposals  often  are  evaluated  for  the  offerors'  labor-management  relations.  One  was 
downgraded  in  this  area  because  the  evaluators  reported  "several  employees  were  dis- 
gruntled because  [the  offeror]  refused  to  timely  grant  cost  of  living  wage  increases.  "243 
Another  proposal  was  downgraded  for  containing  insufficiently  detailed  strike/work  stop- 
page procedures.244  Proposals  frequently  are  graded  for  the  "oral  presentation.  "2^5  One 
proposal  was  found  unacceptable  because  of  the  contractor's  organizational  chart.246  a 
company's  plans  for  quality  control  also  frequently  are  evaluated, 247  and  the  Comptroller 
General  has  recognized  that  different  evaluators  will  have  different  perceptions  regarding 
the  relative  merits  of  proposed  quality  control  plans. 248  However,  when  a  proposal's 
quality  control  program  is  downgraded  for  an  undisclosed  requirement  to  include  the 
Government's  participation  in  the  quality  program,  a  more  objective  evaluation  method  is 
needed,249  particularly  where  the  evaluation  plan  assigns  more  weight  to  quality  than  to 
price. 250  Objective  criteria  are  particularly  important  to  describe  the  Government's  actual 
needs  in  connection  with  the  evaluation  factor  of  customer  satisfaction25i  (i.e.,  how  much 
"satisfaction"  is  enough?). 

It  may  be  impossible,  or  at  least  undesirable,  to  eliminate  subjectivity  in  all  com- 
petitive acquisitions,  such  as  the  "aesthetic"  evaluation  factor  for  the  design  of  a 
building252  qj-  the  "visual  impact"  consideration  for  the  design  of  a  bridge.253  However, 
some  rules,  standards,  and  guidelines  for  the  use  of  subjective  standards  (none  of  which 
exist  today  in  government  procurement)  should  be  established  describing  the  types  of 
factors  permitted  and  the  discriminators  to  be  used  in  scoring.  There  is  subjectivity 
involved  in  evaluating  gymnastics  and  diving  competitors,  but  there  are  well-defined 
factors  that  are  being  evaluated  and  which  are  well  known  to  all  competitors. 

Another  reason  competition  in  government  prociu-ement  has  eroded  is  that  pro- 
posals are  evaluated  on  the  basis  of  factors  that  are  remote  to  justifiable  actual  needs  of 
the  agencies.  Comparative  evaluations  of  a  potential  contractor  based  on  the  vesting 
period  for  its  employees'  401(k)  plan  contributions,254  the  employee  sick  leave  policy,255 
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die  part-time  or  iull-time  status  of  employees.^sfi  severance  pay  policy,257  government 
contract  experience.^ss  the  importance  of  the  contract  to  the  ofreror,259  and  membership 
in  professional  organizations^^o  seem  hard  to  relate  to  the  Government's  actual  needs.  A 
comparative  evaluation  of  offerors'  minority  business  participation^^!  can  result  in  the 
Government  paying  a  hidden  price  premium  for  socioeconomic  programs.  It  also  is 
doubtful  that  Congress  recognizes  that  agencies  may  be  paying  a  price  premium  in 
janitorial  services  for  the  contractor's  corporate  reputation,  supervisor  experience,  organi- 
zational methods  and  techniques,  and  subcontracting  plans.262 

Some  government  requirements  and  evaluation  factors  may  be  imposing  standards 
on  government  contractors  that  the  Government  does  not,  or  could  not,  adopt  for  itself, 
such  as  employee  dress  and  grooming  standards,263  employee  personnel  conduct  and  at- 
tire,264  availability  of  conference  room  space,265  "pop-up"  dispensers  for  paper  towels>266 
subsidized  hot  meal  and  beverage  programs  for  employees,267  and  even  evaluation  of 
employees'  political  views.268  Awarding  government  contracts  based,  even  in  part,  on 
hi^ly  subjective,  and  possibly  unnecessary,  factors  erodes  and  undermines  competition 
for  what  the  Government  actually  needs.  Government  requirements  based  on  personal 
preferences  are  improper.  269 

Responsibility-Type  Evaluation  Factors 

In  government  contracting,  the  term  "responsible"  as  applied  to  a  prospective  con- 
tractor has  a  well  defined  and  consistently  applied  meaning;  namely,  a  contractor  tiiat  can 
and  will  perform  the  contract  satisfactorily.  To  be  "responsible,"  a  prospective  contractor 
must  (a)  have  adequate  financial  resources  or  the  ability  to  obtain  them,  (b)  be  able  to 
comply  with  the  delivery  or  performance  schedule,  (c)  have  a  satisfactory  performance 
record,  (d)  have  a  satisfactory  record  of  integrity  and  business  ethics,  (e)  have  tiie  neces- 
sary organization,  experience,  accounting  and  operational  controls  and  technical  skills,  or 
tiie  ability  to  obtain  them,  (f)  have  tiie  necessary  equipment  and  facilities,  or  the  ability  to 
obtain  them,  and  (g)  be  otherwise  qualified  and  eligible  to  receive  award.2''o  Respon- 
sibility determinations  are  made  after  preliminary  source  selection  {i.e.,  determination  of 
low  bidder  or  best  evaluated  proposal)  and  are  a  condition  to  all  government  pur- 
chases. 271  A  prospective  contractor  must  affirmatively  demonstrate  its  responsibility, 
including  (when  necessary)  tiie  responsibility  of  its  proposed  subcontractors.272 

An  agency's  consideration  of  tiie  technical  merits  or  acceptability  of  proposals  tra- 
ditionally has  been  separate  and  distinct  fi-om  consideration  of  an  offeror's  responsi- 
bility.273  However,  tiie  Comptroller  General  said: 

It  is  not  always  possible  to  draw  a  distinct  line  between  tiie  two 
concepts  because  often  traditional  responsibility  matters  are  incorpo- 
rated into  technical  evaluation  criteria  used  in  negotiated  procure- 
ments, and  where  an  agency  uses  traditional  responsibility  criteria  to 
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assess  technical  merit  or  acceptability,  the  technical  evaluation  may 
involve  consideration  of  an  offeror's  capability  as  well  as  its  pro- 
posed approach  and  resources.^''^ 

Nevertheless,  the  solicitation  must  advise  offerors  that  traditional  responsibility  criteria 
will  be  comparatively  evaluated.275 

Examples  of  responsibility-type  factors  that  have  been  used  for  comparative  eval- 
uation in  source  selection  include  (1)  financial  capability,276  (2)  production  capability.^'^ 
(3)  facilities,^''*  (4)  equipment,^''  (5)  staffing, 28°  (6)  purchasing  system,28i  (7)  produc- 
tion techniques, 282  (g)  delivery  schedule,283  (9)  schedule  realism,^*^  (lO)  business  prac- 
tices,285  (11)  safety,286  (i2)  spare  parts  availabiHty,287  (13)  knowledge  of  local  law,28« 
and  (14)  warranty.289 

Two  responsibility  factors  are  particularly  troublesome.  The  first  is  "corporate  ex- 
perience." It  causes  problems  because  the  evaluation  sometimes  is  limited  to  the  corporate 
entity^^  while  at  other  times  it  includes  consideration  of  the  corporation's  officers  and 
key  personneP'i  and  even  subcontractors. 292  The  second  problematic  responsibility 
factor  is  "risk."  Solicitations  sometimes  delineate  specific  types  of  risk  to  be  evaluated 
(e.g.,  management,  operational,  technical,  cost,  and  performance).293  The  Comptroller 
General  holds,  however,  that  risk  is  inherent  in  all  evaluations  of  technical  proposals.294 
Therefore,  evaluation  of  risk  is  permitted  in  the  same  procurement  as  a  separate  evalua- 
tion factor  and  as  a  consideration  in  evaluating  other  factors.295  Since  "risk"  has  a  nega- 
tive value,  another  problem  with  this  factor  is  how  to  evaluate  the  probability  of  negative 
events.296 

The  use  of  responsibility-type  evaluation  factors  erodes  competition  and  purchas- 
ing limitations  by  raising  critical  issues  for  both  potential  contractors  and  the  Govern- 
ment. For  potential  vendors,  the  issue  is  "how  much  is  enough?"  Is  this  procurement 
worth  the  time,  effort,  and  cost  to  compete?  Will  my  financial  resources,  facilities,  etc., 
be  compared  with  those  of  General  Motors,  IBM,  etc.?  For  the  Government,  an  issue 
should  be  "how  much  is  too  much?"  Will  an  offeror's  $50  million  in  financial  resources 
justify  paying  a  price  premium  for  janitorial  services  when  compared  with  a  proposed 
contractor  with  only  $5  million  in  resources?"  There  even  may  be  a  scale  of  points  based 
on  years  of  experience. 2^''  The  issue  is  not,  however,  how  much  the  experience  should  be 
scored  but  how  much  is  more  than  "enough."  One  proposal  was  rated  superior  partly 
because  the  offeror  had  100  years  of  corporate  experience. 298  In  addition,  there  always  is 
the  age-old  question  of  whether  the  offeror  had  10  years  of  experience  or  merely  one 
year's  experience  10  times.  Competition  is  prejudiced  because  there  is  no  statutory  or 
regulatory  guidance  to  limit  the  evaluation  of  responsibility  factors  to  the  amount  or  level 
that  is  adequate  for  the  performance  of  the  contract.  As  the  Comptroller  General  said 
when  a  protester  claimed  its  superior  financial  condition  deserved  a  higher  score: 
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The  Navy  did  not  rate  [the  protester's  proposal]  superior  because,  it 
explains,  "it  is  hard  to  envision,  let  alone  quantify,  any  added  benefit 
to  the  agency  resulting  from  massive  revenues;  [o]nce  the  financial 
condition  and  capability  of  an  offeror  is  deemed  to  be  sufficient  to 
support  performance  of  the  contract,  a  rating  of 'acceptable'  is  entire- 
ly appropriate.  "299 

When  the  problem  is  raised,  the  Comptroller  General  points  out  that  Congress  has 
specifically  recognized  in  10  U.S.C.  §  2305(a)(3)  and  41  U.S.C.  §  253a(c)  that  responsi- 
bility-related factors,  such  as  management  capability  and  prior  experience,  are  appro- 
priate considerations  in  assessing  the  quality  of  proposals.^oo  However,  these  laws  do  not 
say  the  evaluation  may  be  entirely  subjective  with  no  limitation  to  "adequacy." 

Exceeding  Government's  Requirements 

Another  circimistance  that  has  had  an  adverse  effect  on  competition  and  govern- 
ment purchasing  limitations  is  that  evaluation  points  are  awarded  for  exceeding  the  Gov- 
ernment's requirements  set  forth  in  the  solicitation.  The  practice  sometimes  is  expressed 
as  little  more  than  a  differentiation  that  awards  a  higher  score  to  a  proposal  that  exceeds 
the  minimum  requirements  than  to  one  that  merely  meets  the  requirements.^Oi  The 
"cafeteria  selection"  nature  of  this  approach  was  described  as  follows; 

We  do  not  think  that  it  is  necessary  or  even  practicable  to  assign  spe- 
cific weights  in  a  solicitation  to  enhancements,  the  natiu-e  of  which 
the  agency  cannot  be  aware  of  until  they  are  actually  proposed  by  an 
offeror.  It  is  our  view  that  such  enhancements  should  be  evaluated 
under  the  appropriate  evaluation  factor  or  subfactors  in  the  solici- 
tation and  assigned  the  weight  in  the  overall  evaluation  com- 
mensurate with  the  weight  given  to  the  factor  or  subfactor  in  the 
solicitation's  evaluation  scheme.  Our  view  of  the  record  indicates  to 
us  that  this  was  done  here. 302 

Solicitations  sometimes  advise  competitors  that  their  proposals  will  be  given 
points  for  exceeding  the  requirements.303  in  other  cases,  the  Comptroller  General  has 
held  that  the  mere  fact  that  the  solicitation  provides  for  comparative  judgments  of  tech- 
nical evaluation  criteria  is  notice  that  an  agency  may  rate  one  offeror  higher  than  others 
for  exceeding  the  requirements.  304  At  other  times,  the  source  evaluation  plan  provides 
that  pomts  are  earned  only  if  a  critical  part  exceeds  the  technical  specifications. 305  Occa- 
sionally, the  Comptroller  General  will  hold  that  it  is  improper  to  award  higher  points  for 
exceeding  the  requirements.306  The  practice  is  common,  however,  and  examples  of 
awardmg  higher  scores  for  exceeding  the  solicitation  requirements  include  performance 
capability,307  equipment,308  additional  personnel,309  and  organization  and  staffmg.sio 
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Competitive  evaluations  that  award  points  for  exceeding  the  Government's  require- 
ments raise  real  questions  as  to  whether  there  is  genuine  competition  at  all.  It  is  difficult 
enough  to  compete  to  meet  the  requirements,  but  with  imdisclosed  evaluation  plans, 
undisclosed  and  subjective  evaluation  factors,  etc.,  how  can  there  be  any  meaningful 
competition  to  exceed  the  requirements?  How  much  more  than  the  requirements  is 
desired  (and  will  be  awarded  points)?  In  what  areas  are  additional  performance  or 
capabilities  desired?  What  will  you  be  competing  againsfl  Finally,  how  can  the  Govern- 
ment justify  paying  a  higher  price  for  something  that  exceeds  its  actual  needs  as  reflected 
by  the  specification  requirements? 

Best  Value  Procurements 

The  label  "best  value"  procurement,  although  much  in  vogue  today,  neither 
broadens  nor  narrows  the  discretion  agencies  always  have  exercised  in  conducting  cost/ 
technical  tradeoffs.^'!  The  practice  sometimes  is  called  "greatest  value."^^^  Essentially,  it 
merely  means  that  there  is  no  requirement  that  the  contract  be  awarded  based  on  the  low 
price,3i3  and  this  subject  could  constitute  a  completely  separate  topic  for  discussion.^'^ 
The  evaluation  may  be  based  on  dividing  the  technical  evaluation  point  score  by  the  total 
proposed  price  to  obtain  a  price/quality  ratio.^^*  This  practice  was  a  standard  technique 
used  in  the  Navy's  technical  evaluation  manual  for  turnkey  family  housing  at  least  as 
early  as  1975.316  Another  "best  value"  evaluation  factor  also  much  in  vogue  today  is  "past 
performance."  This  topic  also  is  too  broad  to  cover  here^''^  and  has  many  inherent 
problems,  risks,  and  effects  on  competition,  but  the  method  expressly  contemplates  the 
possibility  of  paying  a  price  premium  based  on  evaluation  of  the  types  of  factors  previ- 
ously discussed  in  this  article. 

The  only  illustration  of  the  potential  impact  of  this  method  on  competition  and 
purchasing  limitations  will  be  a  hypothetical  example  of  a  solicitation  by  the  General  Ser- 
vices Administration  for  automobiles  for  the  GSA  motor  pool.  If  the  solicitation  were 
issued  on  a  "best  value"  basis  with  "technical"  (defined  as  engineering,  appearance,  com- 
fort, and  waiTanty)  rated  70%  and  cost  30%,  it  is  possible  that  a  Cadillac  could  win  over 
a  Ford  or  Chevrolet.  This  result  would  not  mean,  however,  that  the  Government  actually 
needs  this  higher  cost  transportation. 

Impact  on  Small  Business  Concerns 

One  of  the  most  serious  erosions  of  competition  (and  perhaps  the  most  subtle)  has 
been  the  adverse  impact  of  current  procurement  practices  on  small  business  concerns  and 
minority  enterprises.  No  small  business  concern  may  be  precluded  fi"om  award  because  of 
nonresponsibility  without  referral  of  the  matter  to  the  Small  Business  Administration 
(SEA)  for  a  final  determination  (and  possible  issuance  of  a  certificate  of  competency).^^* 
Application  of  responsibility-type  evaluation  factors  on  a  pass/fail  or  go/no  go  basis  that 
results  in  the  elimination  of  a  small  business  concern  fi-om  competition  without  referral  of 
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the  matter  to  the  SBA  is  improper.3i9  However,  a  proposal  from  a  small  business  concern 
may  be  rejected  as  unacceptable  based  on  a  relative  assessment  of  responsibility-type 
factors  without  a  referral  to  the  SBA.320 

It  is  relatively  easy,  therefore,  to  eliminate  small  business  concerns  from  competi- 
tion merely  by  including  responsibility-type  evaluation  factors  in  the  solicitation  and  then 
comparing  the  small  business  concern's  capabilities  with  much  larger,  more  experienced 
companies  (even  if  the  greater  capabilities  or  resources  of  the  large  businesses  exceed  the 
Government's  actual  needs).  Examples  of  the  comparative  evaluations  of  responsibility- 
type  factors  that  have  resulted  in  small  business  concerns  and  minority  enterprises  being 
eliminated  from  competition  for  government  contracts  include  (a)  corporate  ex- 
perience,32i  (b)  corporate  resources,322  (g)  management  capability,323  (d)  production 
capability,324  (g)  stafifmg  for  cost  fi-acking  and  control,325  (f)  personnel  experience,326 
(g)  personnel  quaIifications,327  (h)  demonsti-ated  expertise  and  capability,328  and  (i)  man- 
agement and  staffing.329  it  is  essential  to  note  that,  in  not  one  of  these  decided  cases  was 
a  determination  made  that  the  small  business  concern  was  not  capable  of  performing  the 
contract  satisfactorily.  The  effect  of  the  decisions  is  merely  that  someone  else  was  rated 
to  be  more  capable. 

In  a  somewhat  surprising  recent  development,  agencies  actually  have  been  in- 
structed how  to  structure  solicitations  to  avoid  icferrals  to  the  SBA.  The  recent  Guide  to 
Best  Practices  for  Past  Performance  issued  by  the  Office  of  Federal  Procurement  Policy 
(Interim  ed.  May  1995)  states  at  page  12: 

To  make  clear  from  the  outset  that  past  performance  is  being  used  as 
an  evaluation  factor,  it  should  be  included  in  the  solicitation  as  a 
factor  against  which  offerors'  relative  rankings  will  be  compared. 
Agencies  should  avoid  characterizing  it  as  a  minimum  mandatory 
requirement  in  the  solicitation.  When  used  in  this  fashion  —  to  make 
a  "go/no  go"  decision  as  opposed  to  making  comparisons  among 
competing  firms  —  it  will  be  considered  part  of  the  responsibility 
determination.  As  such,  it  wdll  be  subject  to  review  by  the  Small 
Business  Administration  under  the  Certificate  of  Competency  pro- 
cess. 

The  effective  elimination  of  small  business  concerns  from  competition  excludes  numer- 
ous qualified  competitors  and  creates  a  subtle  restriction  on  competition  to  larger,  over- 
qualified  competitors  without  justifying  that  such  a  restriction  is  necessary  to  meet  the 
Government's  actual  needs.  Responsibility-type  evaluation  factors  also  favor  the  large 
businesses  that  already  have  the  facilities,  fmancial  resources,  etc.,  over  the  small  busi- 
ness  concerns  that  only  have  the  "ability  to  obtain"  them,  as  permitted  under  respon- 
sibility determinations.  330 
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Congress  has  had  problems  for  many  years  requiring  government  agencies  to  con- 
tract with  small  business  concerns.  In  a  memorandum  for  the  Secretary  of  Defense  dated 
February  6,  1961,  President  John  F.  Kennedy  said: 

I  note  that  Congress  has  once  again  criticized  the  Department 
of  Defense  for  not  giving  more  contracts  to  small  business.  This  is  an 
old  complaint.  I  think  it  would  be  useful  for  you  to  have  someone 
look  into  exactly  how  this  is  handled  and  whether  it  is  possible  for 
the  Defense  Department  to  put  more  emphasis  on  small  business.  If 
it  isn't  possible  for  us  to  do  better  than  has  been  done  in  the  past  I 
think  we  should  know  about  it  If  it  is  possible  for  us  to  do  better  we 
should  go  ahead  with  it  and  I  think  we  should  make  some  public 
statements  on  it.  Would  you  let  me  know  about  this?^'^ 

The  most  discouraging  aspect  of  this  problem  is  not  that  small  business  firms  do  not  get 
the  contracts  but,  rather,  that  the  taxpayers  are  deprived  of  the  benefit  of  the  lower  prices 
that  presumably  would  result  fi-om  their  competition  in  the  contracting  process. 

The  Minimum  Needs  Doctrine 

For  over  100  years,  one  of  the  most  significant  restraints  on  government  purchas- 
ing has  been  the  so-called  "minimum  needs"  doctrine.  The  restraint  is  grounded  in  the 
basic  authority  of  the  Government  to  make  any  purchases  or  contracts.  All  contracting 
authority  of  the  Government  must  be  derived  fi-om  one  of  two  possible  sources;  namely, 
(1)  a  statute  expressly  authorizing  a  contract  to  be  made  (a  contract  authorization  act, 
which  is  rarely  used),  or  (2)  an  appropriation  of  fiuids  from  which  the  authority  to  con- 
tract can  be  implied  (which  accounts  for  over  99%  of  all  government  purchases).  This 
rule  was  explained  in  an  1897  decision  of  the  Comptroller  of  the  Treasury  as  being  based 
on  Section  3732  of  the  Revised  Statutes,  which  stated  that  no  contract  or  purchase  could 
be  made  unless  the  same  is  authorized  by  law  or  is  under  an  appropriation  adequate  for  its 
fiilfillment.332  However,  the  implied  authority  extends  only  to  expenditures  which  are 
necessary  or  incident  to  the  purpose  of  the  appropriation.333  The  theory  is  that  it  cannot 
be  implied  that  Congress  intended  to  confer  authority  to  contract  for  more  than  the 
Government's  needs.  Indeed,  the  principle  of  law  is  that  "a  legal  contract  cannot  be  made 
now  for  articles  the  Government  does  not  need.""-*  This  rule,  therefore,  was  expressed  as 
providing  that  the  Government  can  only  buy  what  it  actually  needs,  not  what  it  wants  or 
desires.^^^ 

The  rule  was  stated  by  the  Comptroller  General  as  follows: 

It  has  long  been  the  rule,  enforced  uniformly  by  the  account- 
ing officers  and  the  courts,  that  an  appropriation  of  public  moneys 
by  the  Congress,  made  in  general  terms,  is  available  only  to  accom- 
plish the  particular  thing  authorized  by  the  appropriation  to  be  done. 
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It  is  equally  well  established  that  public  moneys  so  appropriated  are 
available  only  for  uses  reasonably  and  clearly  necessary  to  the 
accomplishment  of  the  thing  authorized  by  the  appropriation  to  be 
done.336 

(Emphasis  added.)  There  also  is  no  authority,  under  the  doctrine,  to  include  any  provision 
in  government  contracts  that  is  not  essential  to  the  accomplishment  of  the  puipose  of  the 
appropriation  under  which  the  contract  was  made.  337  jhe  Government's  "needs"  were 
required  to  be  obtained  at  the  "most  reasonable  prices  obtainable.  "338  Applying  the  doc- 
trine, the  Comptroller  General  held  that  requirements  for  automobiles  with  leatherette 
upholstery339  and  four  camshaft  bearings3^  exceeded  the  Government's  minimum  needs. 

There  still  is  an  Anti-Deficiency  Act, 3*1  which  provides  that  an  officer  or  em- 
ployee of  the  Government  caimot  make  contracts  before  an  appropriation  is  made  unless 
authorized  by  law.  Without  a  contract  authorization  act,  the  Government's  authority  to 
contract  is  still  implied  fi-om  the  appropriation.  The  limitation  to  contracting  only  for  the 
Government's  minimum  needs  is  included  in  the  procurement  regulations. 342  a  contract- 
ing officer  was  quoted  in  one  bid  protest  decision  as  referring  to  the  "old  adage"  that  the 
Government  drives  Chevrolets,  not  Cadillacs. 3'*3 

The  failure  to  apply  the  minimum  needs  doctrine  has  led  to  sharply  reduced  com- 
petition and  erosion  of  the  historical  purchasing  limitation.  How  has  this  occurred?  The 
primary  reason  is  that  there  is  no  effective  way  to  "police"  the  limitation.  The  Comp- 
troller General  consistently  holds  that  the  contracting  agency  has  the  primary  responsi- 
bility for  determining  its  minimum  needs  and  for  determining  whether  an  offered  item 
will  satisfy  those  needs. 3^*^  This  is  described  as  broad  discretion.3-*5  it  is  virtually  impos- 
sible to  challenge  an  agency's  determination  of  its  minimum  needs  in  a  bid  protest  envi- 
rormient.  This  has  led  to  anticompetitive  practices  of  undisclosed  evaluation  plans,  undis- 
closed evaluation  factors,  proposals  exceeding  the  solicitation's  requirements,  and  com- 
parative evaluation  of  responsibility  factors.  Failure  to  enforce  the  rule  permits  the 
Government  to  require  services  exceeding  the  standards  in  the  private  sector,  such  as  a 
two-hour  response  time  for  Air  Force  housing  for  breakdown  of  air  conditioning,346  and 
clean  shirts  and  pants  every  other  day,  personally  tailored  to  the  individual  employee.3''7 
Congress  should  consider  these  circumstances  in  cotmection  with  any  proposed  reduction 
in  competition  requirements. 

Source  Selection 

The  source  selection  process  also  undermines  competition  in  contracting  by  the 
absence  of  rules,  effective  standards,  or  practical  enforcement.  The  process  begins  with 
the  agency's  source  selection  plan.  As  discussed  above,  agencies  are  not  required  to 
disclose  the  evaluation  plan  to  competitors.  In  addition,  the  agencies  are  not  bound  by 
their  own  source  evaluation  plan  because  the  plans  are  internal  agency  instructions  and. 
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as  such,  do  not  give  outside  parties  any  rights-^^s  Even  when  the  evaluation  plan  stated 
the  evaluation  would  be  performed  by  a  "team"  but  actually  was  done  by  the  chainnan 
alone,  the  Comptroller  General  held  there  was  no  basis  for  questioning  the  award.  3*9  The 
qualifications  of  the  evaluators  also  are  not  subject  to  challenge  (absent  fraud,  bias,  or 
conflict  of  interest)  because  their  selection  is  within  the  discretion  of  the  agency.350  One 
decision  stated: 

We  observe  that  even  if  protester  were  able  to  establish  with  a  pre- 
ponderance of  the  evidence  that  the  evaluators  harbored  a  hidden 
favoritism  towards  Integraph,  that  alone  would  provide  no  basis  for 
sustaining  a  protest  at  this  time.  We  are  all  to  some  extent  the  pro- 
duct of  our  experiences  and  that  alone  hardly  should  be  a  sufficient 
basis  for  finding  prejudice.  So  long  as  the  evaluators  are  knowledge- 
able and  professionally  qualified  —  there  is  no  allegation  to  the  con- 
trary —  and  fairly  conduct  their  evaluations  in  accordance  with  valid 
criteria  provided  to  them,  it  is  irrelevant  that  circumstances  beyond 
their  control  have  provided  them  with  a  preponderance  of  experience 
with  the  equipment  of  one  competitor.^*! 

Challenges  to  the  technical  qi4alificatiom  of  evaluators  will  not  be  considered,352 
even  when  non-doctors  were  evaluating  physicians.353  in  fact,  the  entire  composition  of 
the  evaluation  panel  is  within  the  agency's  discretion.354  The  Comptroller  General  also 
recognizes  that  the  individual  evaluators  have  "disparate,  subjective  judgments  on  the 
relative  strengths  and  weaknesses  of  a  proposal,"^**  but  this  does  not  indicate  that  the 
evaluation  was  flawed.356  The  evaluators'  point  scores  are  not  binding  on  the  source 
selection  officiaU'S^  they  are  "merely  aids  for  selection  officials."^**  Even  the  scoring 
method  in  the  evaluation  plan  is  not  binding  on  the  source  selection  official.359 

Source  selection  officials  have  "wide  discretion"  and  are  bound  neither  by  the 
technical  scores  nor  the  source  selection  recommendations  of  the  technical  evaluators.360 
They  have  "broad  discretion"  in  determining  the  manner  and  extent  to  which  they  will 
make  use  of  technical  and  cost  information  and  are  subject  "only  to  the  tests  of  rationality 
and  consistency  with  the  established  evaluation  factors. "361  This  means  they  are  not 
bound  even  by  the  conclusions  of  the  technical  experts.362 

The  risk  of  this  almost  absolute  discretion  (subject  only  to  consistency  with  the 
disclosed  factors  in  the  RFP,  fraud,  etc.)363  is  that  there  is  no  real  "competition"  when 
rules  are  neither  disclosed  nor  followed.  It  is  hard  to  defend  this  process  as  true  "compe- 
tition" when  the  rules  are  not  disclosed,  are  applied  secretly,  and  are  not  binding  when 
decisions  are  challenged.  Source  selection  is  an  excellent  example  of  where  a  bad  rule 
may  be  better  than  no  rule.  As  stated  in  one  decision,  the  source  selection  authority  was 
"proud  to  be  known  throughout  the  Defense  Department  for  'going  by  the  book,'  but 
apparently  the  book  he  goes  by  is  not  the  FAR."364  The  mischief  that  can  occur  under  this 
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process  could  not  be  illustrated  better  tfian  by  the  recent  decision  of  the  Eleventh  Circuit 
in  Latecoere  International,  Inc.  v.  United  Staies^^^  describing  the  "cheating"  and  "cook- 
ing the  books"  that  had  occurred  in  the  improperly  motivated  manipulation  of  the  evalua- 
tion ratings  even  though  a  bid  protest  previously  had  been  denied  by  the  Comptroller 
General. 

Bid  Protests 

The  general  scope,  benefits,  and  shortcomings  of  the  bid  protest  system  are  beyond 
the  scope  of  these  remarks.  The  point  will  be  made  only  briefly  that  the  bid  protest 
system  cannot  establish  effective  rules  of  competition  and,  under  the  current  rules,  cannot 
enforce  effective  rules  of  competition.  The  discretion  granted  to  agencies  in  the  selection 
process  precludes  an  effective  policing  system.  The  Comptroller  General,  for  example, 
generally  reviews  agency  decisions  in  the  source  selection  process  only  to  see  if  they 
have  any  reasonable  basis  and  are  consistent  with  the  solicitation.  This  standard  of  review 
applies  to  determining  requirements, ^66  minimum  needs,367  evaluation  of  proposals,'^ 
cost/technical  tradeoffs,369  the  source  selection  decision,370  and  conflicts  of  interest.^^i 

The  Comptroller  General's  standards  of  review  are  even  more  difficult  to  over- 
come in  decisions  involving  other  issues,  like  composition  of  the  evaluation  board  (re- 
quiring fraud,  bad  faith,  conflict  of  interest,  or  actual  bias),372  bias  (requiring  convincing 
evidence  of  specific  and  malicious  intent  to  injure  the  protester),373  and  bad  faith  (requir- 
ing virtually  irrefutable  evidence  that  the  agency  had  specific  and  malicious  intent  to 
injure  the  protester).  374 

The  standard  of  review  of  the  GSBCA  in  bid  protest  cases  is  broader  because  its 
review  is  de  novoV^  The  GSBCA  applies  the  same  standard  as  it  does  to  contracting 
officers'  decisions  under  contract  disputes  procedures.^'^  it  will  review  information  that 
was  not  available  to  the  contracting  offlcer.377  Nevertheless,  the  Board  has  consistently 
held  that,  where  the  solicitation  does  not  set  forth  specific  weights  to  be  applied  in  con- 
ducting cost/technical  tradeoffs,  agencies  are  accorded  "great  discretion"  in  determining 
which  proposal  is  most  advantageous  to  the  Govemment.378  Reviewing  courts  also  recog- 
nize that  contracting  officers  are  entitled  to  exercise  discretion  upon  a  broad  range  of 
issues  in  source  selection.^''  The  point  of  this  brief  discussion  is  that  the  major  problems 
in  the  eroding  competition  and  purchasing  limitations  are  more  fundamental  than  can  be 
solved  merely  by  modifications  to  the  bid  protest  system.  Congress  must  prescribe  (or 
require  agencies  to  prescribe)  the  rules,  standards,  and  practices  to  obtain  true  "compe- 
tition." 
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Proposals  to  Limit  Competition  Requirements 
Procurement  Reform 

There  are  several  "procurement  reform"  proposals  pending  in  Congress  that  would 
limit  fiill  and  open  competition.  The  current  procurement  reform  proposals  are  directed 
toward  having  die  Government  adopt  some  of  the  purchasing  practices  used  in  the  com- 
mercial marketplace.  This  reform  movement  began  with  Vice  President  Gore's  Report  of 
the  National  Performance  Review  issued  on  September  7,  1993.5*0  The  Report  said  that 
the  Government  frequently  purchases  low-quality  items,  or  even  wrong  items,  that  arrive 
too  late  or  not  at  all.  The  Report  concluded  by  saying  that  federal  managers  can  buy  90% 
of  what  they  need  over  the  phone,  from  mail-order  discounters. 

The  Administration's  point  person  on  this  reform  is  Steven  Kelman,  Administrator 
of  the  Office  of  Federal  Procurement  Policy.  Mr.  Kelman  was  professor  of  pubhc  policy 
at  Harvard  University  before  his  appointment  to  his  current  position.  His  views  were  ex- 
pressed succinctly  in  his  book.  Procurement  and  Public  Management,  published  before 
he  took  his  current  position. 

I,  too,  believe  that  the  government  often  fails  to  get  the  most  it 
can  from  its  vendors.  In  contrast  to  the  conventional  view,  however, 
1  believe  that  the  system  of  competition  as  it  is  typically  envisioned 
and  the  controls  against  favoritism  and  corruption  as  they  typically 
occur  are  more  often  the  source  of  the  problem  than  the  solution  to 
it.  The  problem  with  the  current  system  is  that  public  officials  cannot 
use  common  sense  and  good  judgment  in  ways  that  would  promote 
better  vendor  performance.  1  believe  that  the  system  should  be  sig- 
nificantly deregulated  to  allow  public  officials  greater  discretion.  I 
believe  that  the  ability  to  exercise  discretion  would  allow  govern- 
ment to  gain  greater  value  from  procurement.  ^^^ 

In  view  of  the  discussion  in  the  previous  sections  of  these  comments,  it  is  respectfiilly 
suggested  that  "common  sense  and  good  judgment"  are  uniformly  permitted  and  upheld  in 
the  competitive  source  selection  phase  of  government  contracts  and  that  many  more  pro- 
curement problems  in  source  selection  have  been  caused  by  the  discretion  public  officials 
have  exercised  than  by  the  lack  of  discretion. 

The  Federal  Acquisition  Streamlining  Act  of  1994^82  (FASA)  states,  in  §  1091, 
that  an  offeror's  past  performance  should  be  considered  in  awarding  a  contract  and 
requires  the  OFPP  to  establish  policies  and  procedures  for  this  purpose.  The  OFPP 
recently  published  its  "Best  Practices"  guide  for  past  performance. ^^^  This  guide  states 
that  one  of  the  major  factors  to  be  evaluated  is  customer  {i.e.,  government)  satisfaction, 
which  measures  the  "contractor's  customer  relations  efforts"  and  "how  well  the  contractor 
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worked  witfi  the  contracting  officer."'*^  This  "unprovemcnt"  and  procurement  refonn,  if 
not  more  carefully  defined  and  used,  could  have  an  undesired  impact  on  competition  in 
contracting.  One  solicitation  involved  in  a  decision  last  year  described  past  performance 
as  including  the  offeror's  reputation  for  reasonable  and  cooperative  behavior.  ^^  In 
another  decision,  the  references  stated  the  protester  was  "difficult  to  work  with"  even 
though  the  protester  contended  it  was  being  penalized  principally  for  filing  legitimate 
claims.^^  In  a  third  case,  die  protester  was  downgraded  for  past  performance  based  in 
part  on  a  reference  who  stated  he  would  not  choose  to  contract  with  the  protester  again 
because  "he  found  the  negotiation  of  modifications  with  the  protester  to  be  difficult.  "387 
Do  these  cases  suggest  contractors  will  be  downgraded  for  utilizing  the  remedies  pro- 
vided in  standard  government  contract  clauses?  If  so,  there  may  be  a  short-term  benefit  to 
the  Government,  but  the  supply  of  potential  vendors  will  eventually  dwindle,  to  the  detri- 
ment of  competition. 

The  Competition  Standard 

A  legislative  proposal  introduced  in  the  House  of  Representatives  on  May  18, 
1995,  H.R.  1670,38*  would  have  changed  the  CICA  "full  and  open  competition"  standard 
to  one  of  "maximum  practicable  competition."  The  proposal  would  have  defmed  "maxi- 
mum practicable  competition"  to  mean  that  "a  maximum  number  of  responsible  or  veri- 
fied sources  (consistent  with  the  particular  Government  requirement)  are  permitted  to 
submit  sealed  bids  or  competitive  proposals  on  the  procurement.  "'89  The  sponsors'  analy- 
sis of  the  bill  explained  this  change  as  follows: 

Subsection  (a)  would  amend  10  USC  2304(a)  governing 
armed  services  acquisitions  to  establish  a  new  standard  of  competi- 
tion for  the  acquisition  of  goods  and  services  -  "maximum  practi- 
cable" competition.  This  would  replace  the  current  requirement  that 
all  sources  be  given  the  "right"  to  be  considered  for  government 
contracts  whether 'or  not  the  source  has  a  realistic  chance  of  supply- 
ing goods  or  services  of  the  requisite  quality  at  a  reasonable  price. 
The  new  standard  would  permit  the  government  to  focus  on  a  mean- 
ingful competition  among  sources  who  can  meet  or  exceed  the 
government's  requirements.  In  order  to  parallel  the  new  competition 
standard  the  subsection  would  also  amend  10  USC  2304(gX3)  which 
sets  forth  the  standard  for  the  use  of  competition  in  the  simplified 
procedures  for  acquisitions  under  the  simplified  acquisition  thresh- 
old to  provide  that  agencies  obtain  competition  to  the  "extent  practi- 
cable" consistent  with  the  particular  requirement  solicited. 

There  was  no  explanation  in  the  analysis  of  what  "a  maximum  number"  of  soivces  would 
be,  what  standards  would  be  used  to  determine  that  number,  and  how  the  determination 
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would  be  made.  It  was  rather  obvious  that  a  "maximum"  number  translated  to  a  "limited" 
number,  but  what  would  have  been  the  permissible  limits? 

A  summary  of  the  bill  said  that  the  Govenmient  no  longer  can  afford  competition 
for  the  sake  of  competition.390  As  discussed  above,  this  never  was  a  purpose  of  compe- 
tition, and  limiting  competitors  no  doubt  will  reduce  the  opportunity  for  the  cost  savings 
competition  is  presumed  to  obtain.  Moreover,  in  view  of  tfie  myriad  permissible  restric- 
tions on  competition  currently  available,  one  questions  the  desirability  and  even  the 
necessity  of  additional  legal  authority  to  restrict  competition. 

A  proposed  amendment  to  the  Fiscal  Year  1996  National  Defense  Authorization 
Act  offered  during  floor  debate  in  the  House  of  Representatives  June  14,  1995,  would 
have  incorporated  most  of  the  provisions  of  H.R.  1670,  including  the  change  to  "maxi- 
mum practicable  competition.  "39 1  The  DOD  Inspector  General  opposed  the  proposed 
change  in  the  competition  standard.^'^  However,  an  amendment  to  the  proposed  amend- 
ment superseded  the  proposed  change  and  preserved  the  "full  and  open  competition 
standard."  The  vote  was  213  to  207,  with  14  members  not  voting.393 

Another  amendment  to  the  defense  bill  adopted  June  14  would  require  solicitations 
to  include: 

a  description,  in  as  much  detail  as  is  practicable,  of  the  source  selec- 
tion plan  of  the  agency,  or  a  notice  tiiat  such  plan  is  available  upon 
request.394 

The  sponsor  of  this  amendment  stated  that,  if  companies  are  better  informed  about  how 
offers  will  be  evaluated,  they  will  be  better  able  to  give  the  Government  "exactly  what  it 
needs  and  at  the  best  price. "^95 

The  July  27,  1995,  markup  of  H.R.  1670  by  the  House  Committee  on  Government 
Reform  and  Oversight  deleted  the  "maximum  practical  competition"  standard  and  now 
provides  in  Section  101(a)  and  (b)  that  federal  agencies: 

(A)      shall  obtain  full  and  open  competition  — 

"(i)      that  provides  open  access,  and 

"(ii)  that  is  consistent  with  the  need  to  efficiently 
fulfill  the  Government's  Requirements,  through  the  use  of 
competitive  procedures  in  accordance  with  this  chapter  and 
the  Federal  Acquisition  Regulation;  and 
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(B)  shall  use  flic  competitive  procedure  or  combination  of 
competitive  procedures  fljat  is  best  suited  under  the  circumstances  of 
flie  procurement. 

Section  102(a)  of  tfie  H.R.  1670  markup  provides: 

(5)  The  term  "competitive  procedures"  means  procedures 
under  which  an  agency  enters  into  a  contract  pursuant  to  full  and 
open  competition  that  provides  open  access  and  is  consistent  wifli 
tfie  need  to  efficiently  fiilfill  the  Govenunent's  requirements. 

(6)  The  term  "open  access,"  when  used  with  respect  to  a 
procurement,  means  that  all  responsible  sources  are  pennitted  to 
submit  sealed  bids  or  competitive  proposals  on  the  procurement. 

(Emphasis  added.)  The  key  provision,  of  course,  authorizes  limitations  or  restrictions  to 
be  included  in  competitive  procedures  in  order  to  fulfill  tfie  Government's  requirements 
"efificiently."  Anyone  who  is  not  worried  about  tfie  implementation  of  such  provisions  in 
ti\e  procurement  regulations  should  study  the  chaos  and  imnecessaiy  costs  caused  by  a 
poorly-drafted  definition  of  "claim,"  compounded  by  erroneous  interpretations  of  tfie 
regulation,  as  discussed  in  tfie  very  recent  en  banc  decision  of  tfie  Court  of  Appeals  for 
the  Federal  Circuit  in  Reflectone,  Inc.  v.  Dalton?^ 

The  Competitive  Range  for  Discussions 

The  "competitive  range"  refers  to  tfie  proposals  of  offerors  selected  by  tfie  con- 
tracting officer  for  written  or  oral  discussions.^''  A  proposal  in  the  administration's  pend- 
ing acquisition  reform  legislation,  tfie  Federal  Acquisition  Improvement  Act  of  1995398 
(H.R.  1388,  S.  669),  would  authorize  limitations  to  be  placed  on  tfie  number  of  offerors 
in  tfie  competitive  range.  Sections  1012  and  1062  provide: 

If  the  contracting  officer  determines  that  the  number  of  offer- 
ors that  would  otherwise  be  included  in  the  competitive  range  under 
subparagraph  (A)(i)  exceeds  the  number  at  which  an  efficient  com- 
petition can  be  conducted,  the  contracting  officer  may  limit  the  num- 
ber of  offerors  in  tfie  competitive  range  to  the  greatest  number  of 
competitors  that  will  permit  an  efficient  award;  provided  that  when 
the  competition  is  limited  for  this  purpose,  the  number  of  offerors 
may  not  be  limited  to  less  than  three. 

The  bill  analysis  explained  this  provision  as  follows: 

This  section  would  allow  agencies  to  limit  tfie  number  of 
offerors  in  the  competitive  range  to  no  more  than  three  when  the 
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contracting  officer  determines  that  such  action  would  provide  for 
efficiently  making  an  award.  After  initially  evaluating  each  offeror's 
proposal,  agencies  now,  according  to  General  Accounting  Office 
(GAO)  and  General  Services  Administration  Board  of  Contract  Ap- 
peals (GSBCA)  decisions,  must  look  for  the  "natural  break"  in  mak- 
ing a  competitive  range  determination.  If  there  is  any  question  as  to 
whether  an  offeror  should  be  included  in  the  competitive  range,  die 
offeror  is  kept  in  the  competitive  range.  The  result  is  that  agencies 
generally  will  not  leave  any  offeror  out  of  the  competitive  range  un- 
less that  offeror  clearly  has  no  chance  whatsoever  of  being  awarded 
the  contract. 

This  section  would  allow  agencies  to  limit  the  number  of 
offerors  in  the  competitive  range  to  three  when  the  contracting  offi- 
cer determines  that  it  is  warranted  by  considerations  of  efficiency.  In 
addition  to  enabling  agencies  to  expedite  the  procurement  process, 
limiting  the  size  of  the  competitive  range  will  allow  offerors  that  do 
not  have  a  real  chance  of  receiving  award  to  save  time  and  money  by 
being  removed  sooner  rather  than  later.^^' 

The  immediate  question  raised  by  this  provision  is  "What  is  efficient  competition?"  The 
next  question  is  "Why  is  the  provision  necessary?" 

The  competitive  range  currently  is  defined  to  include  "all  proposals  that  have  a 
reasonable  chance  of  being  selected  for  award."^oo  jhe  Comptroller  General  has  held 
consistently  that  the  determination  of  whether  a  proposal  is  within  the  competitive  range 
is  primarily  within  the  contracting  officer's  discretion  and  will  not  be  disturbed  unless  it 
was  unreasonable. ^'^^  The  GSBCA  also  has  said  that  the  contracting  officer  has  "broad 
discretion"  in  determining  the  competitive  range,  and  the  decision  will  not  be  disturbed 
unless  it  is  "clearly  unreasonable."402  jhus,  both  the  GAO  and  GSBCA  review  only  for 
"reasonableness."  Contracting  officers'  determinations  of  which  proposals  have  a  reason- 
able chance  for  award  may  be  based  on  their  "relative"  standing  to  other  proposals.'*"^ 
These  determinations  are  really  subjected  to  close  scrutiny  only  where  the  result  is  a  com- 
petitive range  of  one.*^^  Even  determinations  resulting  in  a  competitive  range  of  one  will 
not  be  disturbed  in  the  absence  of  a  clear  showing  that  they  were  unreasonable.'*^^ 

With  the  contracting  officer's  broad  discretion  recognized  by  both  the  Comptroller 
General  and  the  GSBCA,  and  die  "test"  applied  being  only  "reasonableness,"  why  would 
a  contracting  officer  want  to  exclude  offerors  that  have  a  reasonable  chance  for  award? 
When  competitive  ranges  of  "one"  are  routinely  approved  (albeit  after  "close  scrutiny"), 
why  is  statutory  authority  to  limit  the  number  to  "three"  deemed  necessary?  It  is  difficult 
to  see  how  "efficiency"  could  outweigh  the  benefits  of  competition. 
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An  alternative  approach  is  contained  in  an  amendment  to  the  defense  bill  adopted 
by  the  House  June  14,  which  provides: 

With  respect  to  competitive  proposals,  the  head  of  the  agency  may 
make  a  preliminary  assessment  of  a  proposal  received,  rather  than  a 
complete  evaluation  of  the  proposal  and  may  eliminate  the  proposal 
from  further  consideration  if  the  head  of  the  agency  determines  the 
proposal  has  no  chance  for  contract  award.*^ 

This  provision  would  merely  reflect  an  early  exclusion  from  the  competitive  range  and, 
essentially,  would  only  confirm  authority  already  exercised  by  contracting  officers.*^'' 

Conclusion 

Most  of  our  problems  of  "efficiency"  in  acquisitions  are  not  caused  by  competition 
but  by  the  lack  of  competition  (or  poor  quality  of  competition).  When  the  goals  or  "re- 
quirements" are  ambiguous,  when  there  are  no  rules  or  the  rules  are  not  disclosed,  and 
when  selections  are  made  based  on  vague,  indefinite,  and  subjective  standards,  protests 
can  be  expected,  and  potential  competitors  are  lost.  Indeed,  the  public  and  taxpayers  are 
fortunate  that  the  bid  protest  system  provides  a  vehicle  to  expose  the  problems  and  serve 
as  a  protection  against  favoritism,  excessive  requirements,  and  other  mischief  There  is  no 
more  efficient  way  to  "police"  Ae  procurement  system  than  to  have  it  done  by  the  com- 
petitors themselves.  They  know  the  requirements,  they  know  the  government  technical 
and  contracts  representatives,  and  they  know  each  other.  An  army  of  auditors  or  inspec- 
tors general  could  not  possibly  perform  "compliance  reviews"  as  effectively  as  the  bid 
protest  system  operates. 

If  Congress  wants  to  make  meaningful  procurement  reforms  and  reduce  acquisition 
costs,  attention  should  be  directed  toward  improving,  not  reducing,  competition.  Training 
should  be  provided  for  those  who  plan  for  requirements  and  define  die  Government's 
needs  in  specifications  and  statements  of  work  (which  serve  as  the  baseline  for  evaluating 
proposals).  Standard  evaluation  factors,  as  objective  as  possible,  should  be  established 
with  required  criteria  for  their  application.  Training  should  be  provided  for  government 
technical  personnel  who  evaluate  proposals.  Agencies  should  be  required  to  recognize  (or 
at  least  accept)  that  disclosing  selection  plans  (and  evaluation  factors)  and  conducting 
source  selections  in  the  "purifying"  sunlight  will  result  in  lower  costs  and  fewer  delays. 
Standards  should  be  established  for  procurement  officials,  and  those  who  are  unwilling  to 
accept  the  obligations  of  competition  in  source  selection  should  be  replaced.  The 
monetary  value  of  competition  should  be  apparent  from  the  Government's  own  studies 
cited  earlier  in  this  article.^08  jf  ^l^txt  is  any  remaining  doubt  regarding  the  benefits  of 
competition.  Congress  should  require  all  agencies  to  report  each  year  all  "competitive" 
awards  that  were  not  made  to  the  offeror  in  the  competitive  range  with  the  lowest  price 
(and  the  amount  of  the  difference).  This  should  not  be  difficult,  because,  if  a  proposal  did 
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not  have  a  reasonable  chance  of  being  selected,  it  should  have  been  excluded  from  the 
competitive  range  determination. 

The  proposals  under  consideration  today  wrill  reduce  the  competition  requirements 
imder  the  guise  of  efficiency  and  of  affording  more  flexibility  and  discretion  to  contract- 
ing officials.  This  efficiency,  flexibility,  and  discretion  will  result  in  the  "rules"  of  com- 
petition becoming  even  more  vague  and  ambiguous.  It  is  interesting  that  the  lack  of 
"rules"  has  led  to  litigation  in  recent  years  in  recreational  sports,  such  as  softball,  touch 
football,  and  "pickup"  basketball.  In  one  softball  game,  a  runner  slid  into  home  plate  and 
injured  the  catcher. 

From  that  single  play  grew  a  six-year  court  battle  that  raised  some 
unusual  questions:  Is  sliding  fair  play?  Is  there  a  difference  between 
"plowing"  and  "barreling"  into  another  player?  And  what  exactly  did 
Ty  Cobb  mean  when  he  said  "the  baseline  belongs  to  the  base  nm- 
ner?"409 

Competition  for  government  contracts  is  not  a  sport  —  it  is  a  costly  and  serious 
business  —  but  the  problems  of  indefinite  rules  are  applicable  to  both  types  of  competi- 
tion. Reducing  the  "rules"  may  well  reduce  competition  itself.  Each  decision  affecting  the 
rules  of  competition  affects  the  quality  of  competition.  The  lower  the  quality  of  competi- 
tion, the  more  incidents  of  favoritism,  collusion,  fraud,  and  unnecessary  expenditiu-es  can 
be  expected.  Before  proposed  "reforms"  and  "improvements"  are  embraced,  carefiil  atten- 
tion should  be  paid  to  the  fundamental  rules  of  competition  on  which  our  procurement 
system  has  operated  for  nearly  two  centxiries.  We  should  look  backward  to  the  reasons  for 
our  traditional  rules  anA  forward  io  the  impact  and  possible  consequences  of  change. 

There  are  even  contractors  who  support  reducing  the  rules  of  competition.  They 
often  do  so,  however,  because  they  do  not  like,  or  will  not  accept,  the  "baggage"  of  gov- 
ernment contract  terms  and  conditions  (which  are  not  related  to  "competition").  These 
contractor?  should  recall  the  colloquy  between  Sir  Thomas  More  and  Master  Roper  in  the 
play,  A  Man  For  All  Seasons, ^^^  in  which  Roper  is  shocked  that  More  would  give  the 
Devil  the  benefit  of  the  law  (which  More  said  he  would  do  for  his  own  safety's  sake). 
That  colloquy  is  paraphrased  (very  loosely)  below,  with  More  now  in  the  role  of  a  gov- 
ernment contractor. 

Roper: 

Would  you  want  even  your  competitors  to  have  the  benefit  of 
the  rules  of  competition? 


More: 


Yes!  What  would  you  do?  Cut  a  great  road  through  the  rules 
to  obtain  your  government  contracts? 
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Roper: 

rd  cut  down  eveiy  procurement  rule  in  the  country  to  get  my 
contracts. 

More: 

Oh?  And  when  the  last  rule  is  gone  and  your  competitors 
become  the  Government's  favored  suppliers,  how  could  you 
get  contracts  then  with  all  the  rules  eliminated? 

Our  procurement  system  is  planted  thick  with  rules.  If  you  cut 
out  the  rules,  do  you  really  think  you  would  have  a  chance  of 
getting  government  contracts  if  you  had  no  protection  from 
arbitrary  government  action,  undisclosed  requirements,  re- 
strictive specifications,  favoritism,  political  influences,  inside 
information,  conflicts  of  interest,  and  even  fraud? 

Yes,  1  want  to  keep  the  competition  rules  for  my  own  busi- 
ness' sake. 
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ington Univ.,  2d  ed.  1969). 

24  Title  II  of  the  First  War  Power  Act,  55  Stat.  839  (1941). 

25  Letter  dated  January  13,  1947,  from  Acting  Secretary  of  the  Navy  to  the  Speaker 
of  the  House  of  Representatives,  included  in  S.  Rep.  No.  571  (July  16,  1947),  2  U.S. 
Code  Cong.  Serv.  1048,  1075,  80th  Cong.,  2d  Sess.  (1948). 

26  62  Stat.  21  (Feb.  19,  1948). 
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"  70A  Stat.  130  (1956). 

29  Letter  dated  Jan.  17,  1947,  from  Secretaiy  of  War  to  the  Speaker  of  the  House 
of  Representatives  included  in  S.  Rep.  No.  571,  note  25,  supra. 

30  S.  Rep.  No.  571  at  1,  note  25,  supra. 
3J  63  Stat.  377,  395  (June  30,  1949). 

32  S.  Rep.  No.  98-50  at  5,  note  5,  supra. 

33 /d  at  9. 

3'»/rfatl7. 

35  CICA  §  271 1(a)(1),  note  9,  supra;  41  U.S.C.  §  253. 

36  CICA  §  2723(b),  note  9,  supra;  10  U.S.C.  §  2305. 

37  10  U.S.C.  §  2305(a)(l)(B)(ii);  41  U.S.C.  §  253a(a)(2)(B). 

38  Conference  Report  on  the  Deficit  Reduction  Act  of  1984  H  R  Rep  No  98- 
861,  98th  Cong.,  2d  Sess.  at  1429  (1984).  1984  U.S.  Code  Cong.  &  Admin.  News  2117. 

39/<Zatl422. 

*o  Id  See  James  LaMantia,  8-245287,  Dec.  23,  1991,  91-2  CPD  H  574  at  2-3. 

-»'  Section  2731  of  CICA  amended  the  Office  of  Federal  Procurement  Policy  Act 
4 1  U.S.C.  §  403,  to  add  these  definitions. 

'»2  41  U.S.C.  §418. 

43  Businessland  Inc.,  GSBCA  No.  8586-P.R,  86-3  BCA  H  19,288  at  97,513. 

^  10  U.S.C.  §  2304(c)(1);  41  U.S.C.  §  253(c)(1);  FAR  §  6.302-1. 

45  Id.  See  Ames-Avon  Indus.,  B-227839.3,  July  20,  1987,  87-2  CPD  H  71. 

46  FAR  §6.302- 1(a)(2). 

4'  10  U.S.C.  §  2304(c)(2);  41  U.S.C.  §  253(cX2);  FAR  §  6.302-2. 
4«  10  U.S.C.  §  2304(e);  41  U.S.C.  §  253(e). 
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49  Honeycomb  Co.,  B-227070,  Aug.  31,  1987,  87-2  CPD  H  209. 
50 IMR  Systems  Corp.,  B-222465,  July  7,  1986,  86-2  CPD  %  36. 

51  10  U.S.C.  §  2304(c)(3);  41  U.S.C.  §  253(c)(3);  FAR  §6.302-3.  See  Propper 
International  Inc.,  B-229888,  Mar.  22.  1988,  88-1  CPD  H  296. 

52  10  U.S.C.  §  2304(c)(4);  41  U.S.C.  §  253(c)(4);  FAR  §  6.302-4. 

53  Kahn  Indus.,  Inc.,  B-225491,  Mar.  26,  1987,  87-1  CPD  11343.  See  Group 
Technologies  Corp.,  B-250699,  Feb.  17,  1993,  93-1  CPD^I  150. 

54  10  U.S.C.  §  2304(c)(5);  41  U.S.C.  §  253(c)(5);  FAR  §  6.302-5. 

55  FAR  §  6.302-5. 

56  10  U.S.C.  §  2304(c)(6);  41  U.S.C.  §  253(c)(6);  FAR  §  6.302-6. 

57  Federal  Labs  Systems,  B-224258,  Feb.  4,  1987,  87-1  CPD  H  1 1 1. 

58  10  U.S.C.  §  2304(c)(7);  41  U.S.C.  §  253(c)(7);  FAR  §  6.302-7. 

59  Acumenics  Research  &  Technology,  Inc.,  B-224702,  Aug.  5,  1987,  87-2  CPD 

11128. 

60  10  U.S.C.  §  2304(g);  41  U.S.C.  §  253(g).  See  Omni  Elevator  Co.,  B-246393, 
Mar.  6,  1992,  92-1  CPD  H  264;  see  also  Helitune,  Inc.,  B-243617.2,  Mar.  16,  1992,  92-1 
CPD  11285. 

61  Tecom  Industries,  Inc.,  B-236371,  Dec.  5,  1989,  89-2  CPD  H  516. 

62  S.  Rep.  No.  571,  2  U.S.  Code  Cong.  Serv.  1048,  1064,  80th  Cong.,  2d  Sess. 
(1948);  H.R.  Rep.  No.  670,  2  U.S.  Code  Cong.  Serv.  1475,  1498,  8Ist  Cong.,  1st  Sess. 
(1949). 

63  FAR  Part  14. 

64  FAR  Part  15. 

65  S.  Rep.  No.  98-50,  98th  Cong.,  2d  Sess.  (1984),  1984  U.S.  Code  &  Admin. 

News  2174,  2191. 

66  Note  40,  supra,  and  accompanying  text. 

67  Note  38,  supra,  and  accompanying  text. 
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^  Source  selection  procedures  arc  designed  to  "maximize  competition "  FAR 
§  15.603(a).  *^ 

69  CRC  Systems.  Inc.,  GSBCA  No.  9385-P,  88-2  BCA  H  20,665  at  104,436;  NUS 
Corp.,  B-221863,  June  20,  1986,  86-1  CPD  11574;  Descomp.  Inc.,  B-220085  2  Feb  19 
1986,  86-1  CPD  H  172. 

''^Military  Waste  Management.  Inc.,  B-240769.3,  Feb.  7,  1991,  91-1  CPDH  135. 
71 DSI.  Inc.,  GSBCA  No.  8568-P,  87-1  BCA  H  19.407. 

72  Note  37,  supra. 

73  AUfast  Fastening  Systems.  Inc.,  B-251315,  Mar.  25,  1993,  93-1  CPD  %  266  at  5; 
Pacific  Scientific  Co.,  B-231 175,  Aug.  30,  1988,  88-2  CPD  H  193. 

74  See,  e.g,  James  LaMantia,  B-245287;  Dec.  23,  1991,  91-2  CPD  1|574-  Kahr 
Bearing,  B-228550.2,  Feb.  25,  1988,  88-1  CPD  H  192;  Packaging  Corp.,  B-225823  July 
20,  1987,  87-2  CPD  H  65.  ' 

75  Trimble  Navigation,  Ltd,  B-2479I3,  July  13,  1992,  92-2  CPD  ^  17. 

76  41  U.S.C.  §403(7)(B);  Transtar  Aerospace,  Inc.,  B-239467,  Aug  16  1990 
90-2  CPD  TI  134.  ' 

77  Old  Dominion  Security,  ASBCA  No.  40062,  91-3  BCA  1 24,173  at  120,918. 

78  North  American  Reporting.  Inc.,  B-198448,  Nov.  18,  1980,  80-2  CPD  1 364. 

79  39  Comp.  Gen.  570  (1960).  Accord  51  Comp.  Gen.  518  (1972)  (solicitation 
permitting  deviations  from  specifications  do  not  "generally"  permit  free  and  equal  compe- 
titive bidding). 

80  10  U.S.C.  §  2305(a)(l)(A)(i)  and  (B)(i);  41  U.S.C.  §  253a(a)(l)(A)  and  (2)(B). 

81  Adventure  Tech.  Inc.,  B-253520,  Sept.  29,  1993,  93-2  CPD  H  202. 

82  Bishop  Contractors.  Inc.  B.246526,  Dec.  17,  1991,  91-2  CPD  H  555;  n.2  at  3. 

83  CPT  Corp,  GSBCA  No.  8134-P-R,  Jan.  28,  1986,  86-1  BCA  1  18,727  at 
94,239. 

8*  Container  Products  Corp.,  B-255883,  April  13,  1994,  94-1  CPD  H  255. 
85  10  U.S.C.  §  2305(b)(1);  41  U.S.C.  §  253b(a). 
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»6Aydin  Corp.,  B-227817,  Sept.  28.  1987,  87-2  CPD  \  306. 

87  Resource  Consultants,  Inc.,  GSBCA  No.  8342-P,  April  17,  1986,  86-2  BCA 
1118,942  at  95,677. 

88  10  U.S.C.  §  2305(a)(2);  41  U.S.C.  §  253a(b). 

89  Pub.  L.  No.  103-355  (Oct.  13,  1994),  108  Stat  3243,  §§  1011  and  1061. 

90  10  U.S.C.  §  2305(b);  41  U.S.C.  §  253b(c)  and  (d). 

91  Vac-HydCorp.,  B-216840,  July  1,  1985,  85-2  CPD  H  2. 

92  Professional  Data  Systems,  GSBCA  No.  8475-P,  86-3  BCA  H  19,083  at  96,422. 

93  Abel  Converting  Co.,  B-229065,  Jan.  15,  1988,  88-1  CPD  H  40. 

94  Uniform  Rental  Sen'ices,  B-228293,  Dec.  9,  1987,  87-2  CPD  11571.  Accord 
Abel  Converting  Co.,  note  93,  supra. 

95  IV.  H.  Smith  Hardware  Co.—Recon.,  B-222045.2,  July  1,  1986,  86-2  CPD  H  1. 

96  CycadCorp.,  B-255870,  April  12,  1994,  94-1  CPD  \  253;  Engine  &  Generator 
Rebuilders,  B.220157,  Jan.  13.  1986,  86-1  CPD  1127. 

97  Julie  Research  Laboratories,  Inc.,  GSBCA  No.  9474-P,  88-3  BCA  H  20,966  at 
105,954-55.  The  Comptroller  General  also  expressed  this  view,  saying:  "it  would  seem 
that  necessarily  all  specifications  are  restrictive  in  the  sense  that  the  requirements  they 
establish,  whether  reasonable  or  not,  preclude  the  purchase  of  nonconforming  items  ..." 
Unpub.  Comp.  Gen.  B- 168278  (Mar.  30,  1970). 

98  1  Comp.  Dec.  363,  364  (April  10,  1895). 

^'^  Harbor  Branch  Oceanographic  Institution.  Inc.,  B-243417,  July  17,  1991,  91-2 
CPD  H  67. 

100  viQj^  Corp,  B-256363,  June  15.  1994,  94-1  CPD  11373.  In  this  case,  the 
Comptroller  General  held  that  the  language  of  the  specification  did  not  express  the 
agency's  minimum  needs  and  was  "overly  restrictive." 

>o«  Science  Pump  Corp,  B-255803,  April  4,  1994,  94-1  CPD  H  227. 

102  Integrated  Systems  Group,  Inc.  v.  Department  of  the  Army,  GSBCA  No. 
12417-P,  94-1  BCA  1126,273  at  130,716. 

103  Argus  Research  Corp,  B-249055,  Oct.  20,  1992,  92-2  CPD  H  260. 
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'05  Keeson,  Inc.,  3-245625,  Jan.  24,  1992.  92-1  CPD  ^  108. 

'06  FAR  §  9.201.  The  use  of  the  qualified  products  list  is  inherently  restrictive  of 
competition  and  may  be  used  only  where  the  application  is  not  unnecessarily  restrictive 
McGean-Rohco.  Inc. ,  B-2 1 86 1 6,  Aug.  7,  1 985,  85-2  CPD  1 140. 

'0''  Stevens  Technical  Services.  Inc.,  B-250515.2,  May  17,  1993,  93-1  CPD  \  385, 
n.o. 

'0«  Tura  Machine  Co.,  B-241426,  Feb.  4,  1991,  91-1  CPD  H  1 14. 

'09  Interstate  Diesel  Services,  Inc.,  B-230107,  May  20,  1988,  88-1  CPD  %  480. 

"0  Goodyear  Tire  &  Rubber  Co.,  B-247363.6,  Oct.  23,  1992,  92-2  CPD  ^  315. 

'"  10  U.S.C.  §  2319;  41  U.S.C.  §  253c. 

"2  Advanced  Seal  Technology,  Inc.,  B-249855.2,  Feb.  15,  1993,  93-1  CPD  H  137- 
BWC  Technologies,  Inc.,  B-242734,  May  16,  1991,  91-1  CPD  H  474. 

"3  Alpha  Technical  Services,  Inc.,  B-251 147,  Mar.  15,  1993,  93-1  CPD  H  234. 

^^*  Electro-Methods,  Inc,  B-255023.3,  Mar.  4,  1994,  94-1  CPD^I  173. 

1 '  5  Advanced  Seal  Technology.  Inc ,  note  11 2,  supra. 

"6  Lambda  Signatics,  Inc.,  B-257756,  Nov.  7,  1994,  94-2  CPD  11  175-  Sargent  & 
Greenleaf,  Inc,  B-255604.3.  Mar.  22,  1994,  94-1  CPD  H  208. 

^^''Iowa-Illinois  Cleaning  Co.,  B-254805,  Jan.  18,  1994,  94-1  CPD  1 22. 

"8  PBSICorp,  B-227897,  Oct.  5,  1987,  87-2  CPD  H  333. 

"9  Cobra  Technologies,  Inc.,  B-249323,  Oct.  30,  1992,  92-2  CPD  f  310-  Roeer  L 
//er6.sr,B-244773,  Nov.  19,  1991, 91-2  CPD  11476.  .i        .      6       • 

,  JZ^r"'^-  ^"'■'  B-240402.5,  Jan.  4,  1991,  91-1  CPD  1  35;  J  c&  J  Maintenance, 
Inc,  B-239035,  July  16.  1990,  90-2  CPD  35.  See  Taina  U.S  Inc.,  B-240892,  Dec.  21, 
1990,  90-2  CPD  H  5 1 7  (continuous  operation  merely  "necessary"). 

'21  Aspen  Cleaning  Corp.,  B-233983,  Mar.  21,  1989,  89-1  CPD  1 289. 

^^^Mainirac  Corp.,  B-251500,  Mar.  22,  1993,  93-1  CPD  U  257. 
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123  Triple  P  Services.  Inc.,  B-249443.  Oct.  30,  1992,  92-2  CPD  H  313. 

124  The  Sequoia  Group.  Inc.,  B-252016,  May  24,  1993.  93-1  CPD  H  405. 
»25  Resource  Consultants.  Inc.,  B-255053,  Feb.  1,  1994,  94-1  CPD  H  59. 

126  Allfast  Fastening  Systems,  Inc.,  B-25 13 15.  Mar.  25.  1993,  93-1  CPD  H  266. 

127  Space  Vector  Corp.,  3-253295.2,  Nov.  8,  1993,  93-2  CPD  %  273. 

128  Titan  Dynamics  Simulations.  Inc.,  B-257559,  Oct.  13.  1994.  94-2  CPD i  139; 
Institutional  Communications  Co.,  B-233058.5.  Mar.  18.  1991.  91-1  CPD  H  292. 

129  Electro-Methods,  Inc.,  B-239141.2.  Nov.  5.  1990,  90-2  CPD  H  363. 

130  Batch-Air.  Inc.,  B-204574,  Dec.  29.  1981.  81-2  CPD  H  509. 

131  TLC  Services.  Inc.,  B-254972.2,  Mar.  30,  1994,  94-1  CPD  H  235. 
^^2  Astro-Valcour.  Inc.,  B-257485,  Oct.  6,  1994,  94-2  CPDH  129. 

133  Precision  Photo  Laboratories  Inc.,  B-251719,  April  29.  1993.  93-1  CPD  H  359. 

134  The  Sequoia  Group.  Inc.,  B-252016,  May  24,  1993,  93-1  CPD  H  405. 

135  National  Customer  Engineering,  B-251 135.  Mar.  1 1,  1993,  93-1  CPD  H  225. 

136  Eastern  Trans-Waste  Corp,  3-214805,  July  30,  1984,  84-2  CPD  H  126. 

137  Southwestern  Bell  Telephone  Co.,  3-231822,  Sept.  29,  1988,  88-2  CPD  \  300. 

nnucson Mobilephone.  Inc.,  3-256802,  July  27,  1994,  94-2  CPD  U  45, 

139  Chicago  City  Wide  College,  3-218433,  Aug.  6,   1985,  85-2  CPD  1 133; 
Chicago  City-Wide  College,  3-212274,  Jan.  4,  1984,  84-1  CPD  H  51. 

^^^  Allfast  Fastening  Systems,  Inc.,  3-251315,  Mar.  25,  1993,  93-1  CPD  \  266. 

i-*!  D.  Moody  &  Co.,  3-185647.  Sept.  1.  1976,  76-2  CPD  H  21 1. 

142  Vac-HydCorp.,  3-216840,  July  1,  1985,  85-2  CPDH  2. 

143  King-Fisher  Co.,  3-256849,  July  28,  1994,  94-2  CPD  H  62;  Tek  Contracting, 
Inc.,  3-245590,  Jan.  17,  1992,  92-1  CPD  H  90. 

144  Talon  Manufacturing  Co.,  3-257536,  Oct.  14,  1994,  94-2  CPD  H  140. 
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•'♦5  G.  H.  Harlow  Co.,  B-254839,  Jan.  21,  1994,  94-1  CPD  H  29. 

^^I.T.S.  Corp.,  B-243223,  July  15,  1991,  91-2  CPD  H  55. 

^^"^  Marine  Transport  Lines,  Inc.,  B-224480.5,  July  27,  1987,  87-2  CPD  ^  91 

l-**  Software  City,  B-217542,  April  26,  1985,  85-1  CPD  H  475. 

>'»9  Marlen  C.  Robb  &  Son.  Boatyard  &  Marina.  Inc.,  B-256516,  June  28,  1994, 

^^ Microwave  Radio  Corp.,  B-227962,  Sept.  21,  1987,  87-2  CPD  ^  288. 

'^'  GE  American  Communications.  Inc.,  B-248575,  Sept   4    1992    92-2  CPD 
1 155;  Yale  Materials  Handling  Corp.,  B-230209,  Mar.  23,  1988,  88-l'cPD  11302. 

152  AAA  Engineering  &  Drafting  Inc.,  B-237383,  Jan.  22,  1990  90-1  CPD  H  87- 
Shoney  s  Inn,  B-23 1 1 13,  June  24,  1988.  88-1  CPD  %  609.  ' 

153  Westcott  General,  B-241570,  Feb.  5,  1991,  91-1  CPD  1 120. 

154  NFI Management  Co.,  B-240788,  Dec.  12,  1990,  90-2  CPD  1 484. 

155  Canal  Claiborne  Ltd.,  B-24421 1,  Sept.  23,  1991,  91-2  CPD  f  266. 
^^  Pamela  A.  Lambert,  B-227849,  Sept.  28,  1987,  87-2  CPD  U  308. 

157  CardioMetrix,  B-250247,  Dec.  14,  1992,  92-2  CPD  H  414. 

158  Leo  Kanner  Assoc,  B-194327,  Nov.  5,  1979,  79-2  CPD  f  318  See  Bartow 
Group,  B-217155,  Mar.  18.  1985,  85-1  CPD  ^  320.  v.  u  n  M«.  ^ee  Bariow 

^^^  Anglo  American  Auto  Auctions,  Inc.  B-242538,  April  29,  1991,  91-1  CPD 
11416. 

160  Days  Inn  Marina,  B-254913,  Jan.  18,  1994,  94-1  CPD  U  23. 

161  Ramada  Inn  of  Des  Moines,  B-233504,  Feb.  6,  1989,  89-1  CPD  ^  123. 

162  Blaine  Hudson  Printing,  B-247004.  April  22,  1992,  92-1  CPD  ^  380. 

163  Pacific  Bell  Telephone  Co.,  B-23 1403,  July  27,  1988,  88-2  CPD  1 93. 

164  Pacific  Architects  &  Engineers  Inc.,  B-240310,  Nov.  2,  1990,  90-2  CPD  1 359. 
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»65  Computer  Maintenance  Operations  Services,  B-255530,  Feb.  23,  1994,  94-1 
CPD  H  170;  G.  S.  Link  &  Assocs.,  B-229604,  Jan.  25,  1988,  88-1  CPD  \  70. 

>66  Phillips  Gartner  (6  Co.,  B-224370.2,  Oct.  2,  1986,  86-2  CPD  H  382. 

167  Chi  Corp.,  B-224019,  Dec.  3,  1986,  86-2  CPD  U  634. 

168 /a: 

•69  Libby  Corp,  B-220392,  Mar.  7,  1986,  86-1  CPD  H  227. 

170  10  U.S.C.  §  2304(e);  41  U.S.C.  §  253(e). 

171  Immmalysis/Diagnostixx  of  California  Corp.,  B-254386,  Dec.  8.  1993,  93-2 
CPD  H  309. 

172  Sargent  <fe  Greenleaf  Inc.,  B-255604.3,  Mar.  22,  1994,  94-1  CPD  H  208; 
Colbar.  Inc.,  B-230754,  June  13,  1988,  88-1  CPD  H  562. 

173  DOD  Contracts,  Inc.,  B-250603.2,  Mar.  3,  1993.  93-1  CPD  H  195. 

174  Equa  Industries,  Inc.,  B-257197,  Sept.  6,  1994,  94-2  CPD  H  96. 
^^^  AUL  Instruments.  Inc.,  B-186319,  Sept.  1,  1976,  76-2  CPDI  212. 

176  Camar  Corp,  B-253016,  Aug.  1 1,  1993,  93-2  CPD  H  94. 

177  Bironas,  Inc.,  B-249428,  Nov.  23,  1992,  92-2  CPD  H  365;  Constantine  N. 
Pontes  &  Co.,  B-239389,  Aug.  16,  1990,  90-2  CPD  H  132;  M.  C.  &  D.  Capital  Corp., 
B-225830,  July  10,  1987,  87-2  CPD  H  32. 

178  Fry  Communications,  Inc.,  B-220451,  Mar.  18,  1986.  86-1  CPD  H  265. 

179  Pern  All  Fire  Extinguisher  Corp,  B-23 1478,  July  27,  1988.  88-2  CPD  H  95. 

180  Coastal  Computer  Consultants  Corp,  B-253359,  Sept.  7,  1993,  93-2  CPD  H 


155. 


181  DCS  Contract  Sen'ices,  Inc,  B-249845.2,  Dec.  23,  1992.  92-2  CPD  H  435. 


182  Coastal  Computer  Consultants  Corp.  v.  Department  of  Commerce,  GSBCA 
No.    12869-P.  94-3  BCA  H  27,151;  InSyst  Corp.,  GSBCA  No.   9946-P,  89-2  BCA 

1121,782. 

183  Lionhari  Group  Ltd.,  B-257715,  Oct.  31,  1994,  94-2  CPD  H  170. 
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'**  Procurement:  Better  Compliance  With  the  Competition  in  Contracting  Act  Is 
Needed,  GAO/NSIAD-87-145  (Aug.  26,  1987). 

'*5  Procurement:  Efforts  Still  Needed  to  Comply  With  the  Competition  in  Con- 
tracting Act,  GAO/NSIAD-90-104  (May  1990). 

^^  American  Sterilizer  Co.,  B-223493.  Oct.  31,  1986,  86-2  CPD  ^  503. 

187  Defense  Inventory:  Extent  of  Diminishing  Manufacturing  Sources  Problems 
Still  Unknown,  GAO/NSIAD-95-85  at  1  (April  1995). 

J8«Matl-2. 

'«9  East  West  Research,  Inc.,  B-239919,  Aug.  28,  1990,  90-2  CPD  1 172;  Nasuf 
Construction  Corp.—Recon.,  B-219733.2,  Mar.  18,  1986,  86-1  CPD  ^  263. 

»90  10  U.S.C.  §  2305(a)(lXA)(iii);  41  U.S.C.  §  253a(a)(lKC);  FAR  §  10.004(a)(1). 

191  Maremont  Corp.,  B-186276,  Aug.  20,  1976,  76-2  CPD  %  181. 

''2  Note  79,  supra,  and  accompanying  text. 

193  Triple  P  Services,  Inc.,  B-220437.3,  April  3,  1986.  86-1  CPD  H  318. 

"<  Arthur  Young  &  Co.,  B-2 16643,  May  24,  1985,  85-1  CPD  \  598. 

195  Federal  Computer  Corp.,  B-223932.  Dec.  10,  1986,  86-2  CPD  H  665. 

196  Communications  Corps,  Inc,  B- 179994,  April  3,  1974,  74-1  CPD  %  168. 

197  Consolidated  Devices,  Inc.—Recon.,  B-225602.2,  April  24,  1987  87-1  CPD 
%  437. 

•98  See  Interface  Flooring  Systems,  Inc,  B-225439,  Mar.  4,  1987,  87-1  CPD 

1247. 

199  Harris  Corp.,  B-217174,  April  22,  1985,  85-1  CPD  1 455. 

200  Express  Signs  International,  B-227144,  Sept.  14,  1987,  87-2  CPD  ^243; 
Korean  Maintenance  Co.,  B-223780,  Oct.  2,  1986,  86-2  CPD  H  379. 

201 ACRAN,  Inc,  B-225654,  May  14,  1987,  87-1  CPD  \  509  at  7-8. 

202  Parker's  Mechanical  Contractors,  Inc.,  ASBCA  No.  32842,  88-1  BCA 
1120,472.  Accord  Electrical  Contracting  Corp.  of  Guam,  Inc.,  ASBCA  No.  33136,  90-3 
BCA  U  22,974. 
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203  Loral  Fairchild Corp.,  B-242957,  June  24,  1991,  91-1  CPD  H  594. 

204  Note  185,  supra,  at  7. 

205  Community  Heating  &  Plumbing  Co.  v.  Kelso,  987  F.2d  1575  (Fed.  Cir.  1993); 
Technocratica,  ASBCA  No.  44134,  94-2  BCA  H  26,606. 

206  fort  KflwcoMver  Plywood  Co.  v.  (/n/7e</  5/a/es,  860  F.2d  409,  414  (Fed.  Cir. 
1988). 

207  Henry  Shirek,  ASBCA  No.  28414.  86-1  BCA  1 18,560. 

208  />rem/ere  Kew^mg.  B-256437,  June  23,  1994,  94-1  CPD  1)  380;  U.S.  Defense 
Systems,  Inc.,  B-251544,  Mar.  30,  1993,  93-1  CPD  H  279. 

209  See  notes  88  and  89,  supra,  and  accompanying  text. 

210  C3,  Inc.,  B-241983.2,  Mar.  13,  1991,  91-1  CPD  H  279. 

211  G.  Marine  Diesel,  B-232619,  Jan.  27.  1989,  89-1  CPD  %  90. 

212  PCB  Piezotronics,  Inc.,  B-254046,  Nov.  17,  1993,  93-2  CPD  \  286;  A.  J. 
Fowler  Corp.,  B-233326,  Feb.  16,  1989,  89-1  CPDU  166. 

213  FAR  §  15  605(e);  Norlh-East  Imaging.  Inc.,  B-256281,  June  1,  1994,  94-1 
CPD  H  332;  LeM'is  &  Smith  Construction  Co.,  B-253382,  Sept.  8,  1993.  93-2  CPD  H  150; 
T.  H.  Taylor,  Inc.,  B-227143,  Sept.  15,  1987,  87-2  CPD  \  252. 

214  Mandex,  Inc.,  B-241759,  Mar.  5,  1991,  91-1  CPD  \  244.  Accord  Essex  Electro 
Engineers,  Inc,  B-252288.2,  July  23,  1993.  93-2  CPD  H  47. 

215  J.  A.  Jones  Management  Services,  Inc.,  B-254941.2,  Mar.  16,  1994,  94-1  CPD 
11244. 

216  Teledyne  Brown  Engineering,  B-258078,  Dec.  6,  1994,  94-2  CPD  H  223. 

217  Loral  Aerospace  Corp,  B-258817,  Feb.  21,  1995,  95-1  CPD  H  97. 

218  Chadsvick-Helmuth  Co.,  B-238645.2.  Nov.  19.  1990.  90-2  CPD  \  400. 

219  Princeton  Gamma-Tech,  Inc.,  B-228052.2,  Feb.  17,  1988,  88-1  CPD  1  175^ 
The  Request  for  Proposals  said  proposals  must  reflect  if  the  product  "meets  or  exceeds" 
the  specifications,  but  it  did  not  indicate  points  would  be  scored  for  exceeding  the  per- 
formance requirements. 
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2^0  Astrophysics  Research  Corp.,  B-228718.3,  Feb.  18,  1988,  88-1  CPD  ^  167  at 


22>  See  Able-One  Refrigeration,  Inc.,  B-244695,  Oct.  28,  1991,  91-2  CPD  ^  384; 
Power  Conversion,  Inc.,  B-239301,  Aug.  20,  1990,  90-2  CPD  H  145. 

^^  American  Development  Corp.,  B-251876.4,  July  12,  1993,  93-2  CPD  H  49. 

223  CICA  §  271 1(a)(1),  2723,  note  9,  supra. 

224  50  Fed.  Reg.  1726,  1740  (Jan.  1 1,  1985). 

225  Hydroscience.  Inc.,  B-227989,  Nov.  23,  1987,  87-2  CPD  1501;  Engineering 
Consultants  &  Publications— Recon.,  B-225982.5,  June  16,  1987,  87-1  CPD  ^  598. 

226  Coopers  &  Lybrand,  B-224213,  Jan.  30,  1987,  87-1  CPD^I  100. 

227  Hoffman  Management,  Inc.,  B-238752,  July  6,  1990,  90-2  CPD  H  15. 
^^^Ward/Hall  Associates  AIA,  B-226714,  June  17,  1987,  87-1  CPD  U  605. 

229  Section  802(a),  National  Defense  Authorization  Act  for  Fiscal  Year  1991,  Pub. 
L.  No.  101-510,  105  Stat.  1588  (Nov.  5,  1990),  amended  by  10  U.S.C.  §  2305(a)(2)('A). 

230  H.R.  Rep.  No.  101-665,  101st  Cong.,  2(i  Sess.,  1990  U.S.  Code  Cong.  & 
Admin.  News  2931,  3029. 

231  Macro  Service  Systems,  Inc.,  B-246103,  Feb.  19,  1992,  92-1  CPD  H  200. 

232  DeLima  Assoc,  B-258278.2,  Dec.  20,  1994,  94-2  CPD  H  253. 

233  Avogadro  Energy  Systems,  B-244106,  Sept.  9,  1991,  91-2  CPD  H  229. 

234  Teledyne  Brown  Engineering,  B-258078,  Dec.  6,   1994,  94-2  CPD  11223; 
Specialized  Technical  Services,  Inc.,  B-247489.2,  June  1 1,  1992,  92-1  CPD  1 5 10. 

235  Information  Systems  Networks,  Inc.,  B-254384.3,  Jan   21    1994   94-1  CPD 

1127. 


236  Information  Spectrum,  Inc.,  B-256609.3,  Sept.  1,  1994,  94-2  CPD  1 251. 

237  System  Resources,  Inc.  v.  Department  of  the  Navy,  GSBCA  No.  12536-P 
1126,388  at  131,282. 

238  Richards  Cohen,  B-256017.4,  June  27,  1994.  94-1  CPD  ^  382  at  6. 
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239  Sunbelt  Properties,  Inc.,  B-249469,  Nov.  17,  1992,  92-2  CPD  H  353. 

240  Scientex  Corp.,  B-238689,  June  29,  1990,  90-1  CPD  H  597. 

241  Eagle  Research  Group,  Inc.,  B-230050,  May  13.  1988,  88-2  CPD  H  123. 

242  White  Water  Assocs.,  Inc.,  B-244467,  Oct.  22,  1991,  91-2  CPD  \  356. 

243  donald  Clark  Assocs.,  B-253387,  Sept.  15,  1993,  93-2  CPD  H  168  at  4. 

244  ^  <t  W Maintenance  Services,  Inc.,  B-25571 1,  Mar.  25,  1994,  94-1  CPD  \  214. 

245  See,  e.g..  N  WAyerlnc,  B-248654,  Sept.  3,  1992,  92-2  CPD  \  154. 

246  colbar.  Inc.,  B-227555.4.  Feb.  19,  1988,  88-1  CPDH  168. 

247  See,  e.g.,  S  and  T  Services,  6-252359,  June  15,  1993,  93-1  CPD  ^  464;  Cook 
Travel,  B-238527,  June  13,  1990,  90-1  CPD  1  571. 

248  Centex  Construction  Co.,  B-238777,  June  14,  1990,  90-1  CPD  H  566. 

249  Telos  Field  Engineering,  B-253492.6,  Dec.  15,  1994,  94-2  CPD  U  240. 

250  See  Telos  Field  Engineering,  B-251384.  March  26,  1993,  93-1  CPD  H  271. 

251  See  Telos  Field  Engineering,  note  249,  supra;  S  &  G  Industries,  Inc., 
B-255263,  Feb.  1,  1994,  94-1  CPD  H  81. 

252  SDA  Inc.,  B-256075,  May  2,  1994,  94-2  CPD  H  71. 

253  Bell  Free  Contractors.  Inc.,  B-227576,  Oct.  30,  1987,  87-2  CPD  H  418. 

254  Bionetics  Corp.,  B-258106,  Dec.  9,  1994,  94-2  CPD  H  231. 

255  ogden  Logistics  Services,  B-257731.2,  Dec.  12,  1994,  95-1  CPD  1]  3. 

256  J.  A.  Reyes  Assocs..  Inc.,  B-230170,  June  7,  1988,  88-1  CPD  U  536. 

257  Analex  Space  Systems,  Inc.,  B-259024,  Feb.  21.  1995,  95-1  CPD  H  106. 

258  jni'in  &  Leighton.  Inc.,  B-241734,  Feb.  25,  1991,  91-1  CPD  H  208. 

259  Systematic  Management  Services,  Inc.,  B-250173.  Jan.  14,  1993,  93-1  CPD 
1141. 

200  American  Service  Technology,  Inc.,  B-255075,  Feb.  4,  1994,  94-1  CPD  1  72. 
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261  Ogden  Logistics  Services,  B-257731.2,  Dec.  12,  1994,  95-1  CPD  U  3-  Renow 
Inc.,  B-251055,  Mar.  5,  1993,  93-1  CPD  1 210.  ' 

2«  Aid  Maintenance  Co.,  B-255552,  Mar.  9.  1994.  94-1  CPD  H  188   See  also 
Ogden  Government  Services,  B-253794.2,  Dec.  27,  1993,  93-2  CPD  ^  339. 

263  Scheduled  Airlines  Traffic  Offices.  Inc.,  B-253856.7,  Nov.  23,  1994,  95-1  CPD 
Tl  ■^•'- 

264  DRTAssocs..  Inc.,  B-237070,  Jan.  1 1,  1990,  90-1  CPD  %  47. 

265  Scientific  Management  Assocs..  Inc.,  B-238913,  July  12,  1990,  90-2  CPD  1 27. 
2^  Abel  Converting,  Inc.,  B-224223,  Feb.  6,  1987,  87-1  CPD  1 130. 

267  W.M.P.  Security  Service  Co.,  B.256178,  May  12,  1994,  94-1  CPD  T|  303. 
^^^  Abt  Assocs..  Inc.,  B-253220.2,  Oct.  6,  1993,  93-2  CPD  %  269. 
^^^Maremont  Corp.,  B- 186276.  Aug.  20,  1976,  76-2  CPD  H  181. 

270  FAR  §9. 104-1. 

271  FAR  §  9.103(b). 

272  FAR  §  9.103(c). 

^^^  Continental  Maritime  of  San  Diego.  Inc.,  B-249S5S  2   Feb    11    1993    93-1 
CPD  1 230.  "  '  ' 

^''*  Id  at  7. 

275  PHE/Maser,   Inc.,   B-238367.5,   Aug.   28,    1991,   91-2  CPD  1I210-  Flight 
International  Group,  Inc.,  6-238953.4,  Sept.  28,  1990,  90-2  CPD  H  257. 

276  Danville-Findorff.  Ltd,  B-24I748,  Mar.  1.  1991,  91-1  CPD  H  232-  Grevback 
Concession,  8-239913,  Oct.  10,  1990,  90-2  CPD  H  278. 


277  Electrolux  SARL,  B-248742,  Sept.  21.  1992.  92-2  CPD  ^  192. 

278  McLaughlin  Research  Corp.,  B-247118.  May  5.   1 
wn  Spacecraft  &  Propulsion  Co.,  B-2 19675,  Dec.  20,  1985 

^''^FMSCorp,  B-255191,  Feb.  8,  1994,  94-1  CPD  H  182. 


278  McLaughlin  Research  Corp,  6-247118.  May  5.   1992,  92-1  CPD  t|  422- 
Wickman  Spacecraft  &  Propulsion  Co.,  B-219675,  Dec.  20,  1985,  85-2  CPD  \  690. 
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280  Southwest  Resource  Development,  B-244147,  Sept.  26.  1991.  91-2  CPD  \  295; 
Applied  Research  Technology,  8-240230.  Nov.  2.  1990.  90-2  CPD  H  358. 

Ml  >4  <ft  WMainteruince  Services,  Inc.,  B-255711,  Mar.  25,  1994,  94-1  CPD  H  214. 

282  F&HMamifacturing  Corp.,  B-244997,  Dec.  6,  1991,  91-2  CPD  \  520. 

283  Racal  Gtiardata,  Inc.,  B-245139.2.  Feb.  7,  1992,  92-1  CPD  H  159. 

284  Suncoast  Scientific  Inc.,  B-240689.  Dec.  10.  1990.  90-2  CPD  \  468. 

285  Central  Air  Service,  Inc.,  B-242283.4,  June  26,  1991,  91-2  CPD  H  8. 

286  Duke/Jones  Hanfitrd.  Inc.,  B-249367.10,  July  13,  1993,  93-2  CPD  H  26; 
Instrument  Control  Service,  Inc.,  B-247286,  April  30,  1992,  92-1  CPD  H  407. 

287  Pacific  Computer  Corp.,  B-224518.2,  Mar.  17,  1987.  87-1  CPD  H  292. 

288  Kunkel-Wiese.  Inc.,  B-233133,  Jan.  31,  1989.  89-1  CPD  H  98. 

289  Telos  Field  Engineering,  B-253492.6,  Dec.  15,  1994,  94-2  CPD  H  240;  NITCO, 
B-246185.  Feb.  21,  1992.  92-1  CPD  H  212. 

290  Management  &  Industrial  Technologies  Assocs.,  B-257656,  Oct.  11.  1994, 
94-2  CPD  H  134;  Crimson  Enterprises,  Inc.,  B-243 193.4.  June  12.  1992.  92-1  CPD  1  512. 

291  Mesa,  Inc.,  B-254730.  Jan.  10,  1994.  94-1  CPD  1162;  Aumann,  Inc., 
B-25 1585.2,  May  28,  1993,  93-1  CPD  H  423;  Talon  Corp,  B-248086,  July  27.  1992. 
92-2  CPD  11  55. 

292  pcUAmerican  Bridge,  B-254511.2,  Feb.  24,  1994,  94-1  CPD  H  142; 
Technology  &  Management  Services,  Inc.,  B-240351,  Nov.  7,  1990,  90-2  CPD  H  375. 

293  See  Pannesma  Co. ,  B-25 1688,  April  19,  1993.  93-1  CPD  H  333. 

294  Information  Spectrum,  Inc.,  B-256609.3,  Sept.  1.  1994,  94-2  CPD  H  251; 
Contraves  USA,  Inc.,  B-241500,  Jan.  7,  1991,  91-1  CPD  H  17.  See  Radiation  Systems, 
Inc.,  B-222585.7.  Feb.  6,  1987,  87-1  CPDH  129. 


295  Communications  Int'l  Inc.,  B-246076,  Feb.  18,  1992,  92-1  CPD  H  194. 

296  Mark  Martens,  The  Best  Value  of  "Risk":  How  to  Account  for  the  Prob 
ive  Events,  Contract  Management  47  (Mar.  1995). 

297  Delta  Compuiec,  Inc.,  B-225442.  Feb.  9,  1987.  87-1  CPD  H  139. 
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298  CACI.  Inc.,  B-225444,  Jan.  13,  1987,  87-1  CPD  H  53. 
^^       299  joh„  Brown  U.S.  Services,  Inc.,  B-258158,  Dec.  21,  1994.  95-1  CPD  H  35  at 

300  p,e^      y,^,„g^  B.256437,  June  23,   1994,  94-1  CPD  H  380;  Advanced 
Resources  Infl,  Inc.-Recon.,  B-249679.2.  April  29,  1993.  93-1  CPD  \  348.  "" 

11290  '"  ^"^*''*'^"''' ^^''^lopment  Assocs..  Inc.,  B-225595,  Mar.  16.  1987.  87-1  CPD 

302  Litton  Systems,  Inc.,  B-239123.  Aug.  7,  1990,  90-2  CPD  H  1 14  at  7-8. 

303  pcB  Piezotronics.  Inc.,  B-254046,  Nov.  17,  1993.  93-2  CPD  II  286-  Triton 
Marine  Construction  Corp.,  B-250856.  Feb.  23.  1993.  93-1  CPD  |  171. 

B  24866^  f n/"'V  foof  of;  ^n    '^'  '^^^'  ^^'^  ^^^  "^  ^^0;  £^r/A  Resources  Corp. 
B-248662.2.  Nov.  5.  1992.  92-2  CPD  If  323.  '-'"/'•♦ 

305  Nicolet Instrument  Corp,  B-258569.  Feb.  3,  1995.  95-1  CPD  1 48. 

^^SeaSpace,  B.241564,  Feb.  15.  1991.  91-1  CPD  H  179. 

307  DUAL  Inc.,  B-252593.3,  Aug.  31,  1993,  93-2  CPD  I  190. 

'^'^^ Michael  C.  Avino,  Inc.,  B-250689.  Feb.  17.  1993.  93-1  CPD  ^  148. 

309  John  Brown  E&C,  B-243247.  July  5,  1991,  91-2  CPD  H  27. 

310  Cherry  Hill  Travel  Agency  Inc.,  B-240386,  Nov.  19,  1990.  90-2  CPD  \  403. 

311  Picker  Infl,  Inc.,  B-249699.3.  Mar.  30,  1993.  93-1  CPD  \  275. 

312  SeeALM.  Inc.,  B-225589.  May  7.  1987.  87-1  CPD  1 486. 

313  Northwest  Env,roSen>ice.  Inc.,  B-247380.2,  July  22,  1992,  92-2  CPD  H  38  See 
5perrv;Co;p..B-225492.  Mar.  25.  1987.  87-1  CPD  11341.  ^ '^^^u^\irs.  ^ee 

BnefinrPat%^.°-^'?  !,  ^TS'  ^'-  *  ^^''  ^^  ^^^^"^y'  ^'''  ^^'"^  Procurement, 
Bneting  Paper  93-4,  Federal  Publications  Inc.  (Mar.  1993). 

11397  ^'^  ^°"'^^''"  Commercial  Industries,  Inc.,  B-229969.  April  25.  1988.  88-1  CPD 
316  See  Corbetta  Construction  Co.,  8-182979.  Sept.  12,  1975,  75-2  CPD  1 144. 
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5>^  See  Pushkar,  Lent,  &  Hopkins,  Past  Performance  Evaluations,  Briefing  Paper 
No.  94-6,  Federal  Publications  Inc.  (May  1994). 

318  15  U.S.C.  §  637(bX7XA). 

319  RMS  Industries,  B-247229,  May  19.  1992,  92-1  CPD  U  451. 

320  yi  &  W Maintenance  Services.  Inc.,  B-258293,  Jan.  6,  1995,  95-1  CPD  H  8;  KR 
Environmental  Services,  B.246917,  April  15,  1992.  92-1  CPD  H  370;  Pais  Janitorial 
Service  &  Supplies.  Inc.,  B-244157.  June  18.  1991,  91-1  CPD  \  581. 

321 INTERLOG,  B-249613,  Oct.  26,  1992.  92-2  CPD  ^  282. 

322  a  M.  Potts  Corp.,  B-247403.2,  Aug.  3,  1992.  92-2  CPD  H  65. 

323  IBIS  Corp.,  B-224542.  Feb.  9.  1987,  87-1  CPD  H  136. 

324  F<fe  H Manufacturing  Corp.,  B-244997,  Dec.  6,  1991,  91-2  CPD  ^  520. 

325  Data  Systems  Analysts,  Inc.,  B-255684,  Mar.  22,  1994,  94-1  CPD  H  209. 

326  Docusort,  Inc.,  B-254852,  Jan.  25,  1994,  94-1  CPD  1 38;  Advanced  Resources 
Int'l,  Inc.,  B-249679,  Nov.  18,  1992,  92-2  CPD  \  357. 

327  Califone  Int'l,  Inc.,  B-246233.  Feb.  25,  1992.  92-1  CPD  1|226;  Arrowsmith 
Industries,  Inc.,  B-233212,  Feb.  8,  1989,  89-1  CPDH  129. 

328  Renic  Corp,  B-248100,  July  29.  1992,  92-2  CPD  H  60. 

329  Clegg Industries,  Inc.,  B-242204.3.  Aug.  14,  1991,  91-2  CPD  H  145. 

330  See  FAR  §9.104-1. 

331  Quoted  in  Thirteenth  Annual  Report  of  the  Select  Committee  on  Small  Busi- 
ness of  the  United  States  Senate,  S.  Rep.  No.  104,  88th  Cong.,  1st  Sess.  at  31  (April  2, 
1963). 

332  3  Comp.  Dec.  437,  438  (1897). 

333  7  Comp.  Dec.  712,  714  (1901). 

334  25  Comp.  Dec.  398,  404  (1918). 

335  32  Comp.  Gen.  384,  387  (1953). 

336  10  Comp.  Gen.  294,  300  (1931). 
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337  20  Comp.  Gen.  18,  21  (1940).  Contract  provisions  are  unauthorized  unless 
reasonably  requisite  to  the  accomplishment  of  the  legislative  purposes  of  the  contract 
appropriation.  18  Comp.  Gen.  285,  295  (1938). 

338  20  Comp.  Gen.  18,  21  (1940). 

339  Unpub.  Comp.  Gen.,  A-33338  (Oct.  3,  1930). 

340  Unpub.  Comp.  Gen.,  A-26439  (April  12,  1929). 
3*»31U.S.C.  §1341. 

3'»2  FAR  §  10.002(aX4).  See  Project  Software  &  Development.  Inc.,  GSBCA  No. 
847 1-P,  86-3  BCA  ^  19,082  at  96,403  (if  expressions  of  actual  requirements  overstate  an 
agency's  needs,  those  expressions  are  improper). 

343  Greenbome  &  O'Mara—Recon.,  B-2471 16.3,  Oct.  7,  1992,  92-2  CPD  H  229  at 

344  East  West  Research,  Inc.,  B-239516,  Aug.  29,  1990,  90-2  CPD  %  178; 
Consolidated  Maintenance  Co.,  B-220174,  Nov.  12,  1985,  85-2  CPD  H  539. 

^*^  Digital  Equipment  Corp.,  B-183614,  Jan.  14,  1976,  76-1  CPD  1121. 

^*^  Jones  Refrigeration  Service,  B-221661.2,  May  5,  1986,  86-1  CPD  11431. 

347  W.M.P.  Security  Service  Co.,  B-256178,  May  12,  1994.  94-1  CPD  H  303. 

348  National  Steel  &  Shipbuilding  Co.,  B-250305.2,  Mar.  23,  1993,  93-1  CPD 
H  260;  Trident  Systems  Inc. ,  6-243 101,  June  25,1991,91-1  CPD  \  604*. 

^*^Mandex,  Inc.,  B-241759,  Mar.  5,  1991,  91-1  CPD  11244. 

^^^  Astro  Pak  Corp,  B-256345,  June  6,  1994,  94-1  CPD  H  352;  Marine  Instrument 
Co.,  B-24 1292.3,  Mar.  22,  1991,91-1  CPD  11317. 

351  Computervision  Corp,  GSBCA  No.  860 1 -P,  86-3  BCA  H  19,266  at  97,409. 

352  Sierra  Technology  &  Resources,  Inc.,  B-243777.3,  May  19,  1992,  92-1  CPD 
^  450; Microeconomic  Applications,  Inc,  B-224560,  Feb.  9,  1987,  87-1  CPDH  137. 

353  Paul  G.  Koukoulas,  B-229650,  Mar.  16,  1988,  88-1  CPD  U  278. 

"^^^  American  Contract  Services,  Inc.,  B-256196.2,  June  2,  1994,  94-1  CPD  1 342; 
SeaSpace  Corp,  B-252476.2,  June  14,  1993,  93-1  CPD  1 462. 
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iis  Arthur  Anderson  &  Co..  B-245903.  Feb.  10,  1992,  92-1  CPD  H  168  at  4. 
356 M;  Cadmus  Group,  Inc.,  B-241372.3,  Sept.  25,  1991,  91-2  CPD  H  271. 

357  Midwest  Research  Institute,  B-240268,  Nov.  5,  1990,  90-2  CPD  H  364;  Sparta. 
Inc.,  B-228216,  Jan.  15,  1988,  88-1  CPD  %  37. 

358  SEC.  Inc.,  B-226978,  July  13,  1987,  87-2  CPD  H  38. 

359  Calspan  Corp.,  B-258441,  Jan.  19,  1995,  95-1  CPD  U  28. 

360  Barron  Builders  &  Management  Co.,  B-225803,  June  30,  1987,  87-1  CPD 
^  645  at  4-5. 

361  Ogden  Plant  Maintenance  Co.,  B-255156.2.  April  7,  1994,  94-1  CPD  H  275  at 
5. 

362  Benchmark  Security,  Inc.,  B-247655.2,  Feb.  4,  1993,  93-1  CPD  H  133;  Wyle 
Laboratories.  Inc.,  B-2391 13,  Aug.  6,  1990,  90-2  CPD  H  107. 

363  See  Paul  Shnitzer  &  Thomas  P.  Humphrey,  The  Scope  of  the  Source  Selection 
Official's  Discretion,  Briefing  Paper  94-5,  Federal  Publications  Inc.  (April  1994). 

364  Contel  Federal  Systems,  Inc.,  GSBCA  No.  9743-P,  89-1  BCA  1121,458  at 
108,124. 

365  19  F.3d  1342  (1 1th  Cir.  1994). 

366  East  West  Research,  Inc.,  B-238633,  June  13,  1990,  90-1  CPD  %  555. 

367  Mart  Corp.,  B-254967.3,  Mar.  28,  1994,  94-1  CPD  H  215.  In  Corbin  Superior 
Composites,  Inc.  B-242394,  April  19,  1991,  91-1  CPD  H  389  at  5,  the  Comptroller  Gen- 
eral said  it  would  question  the  agency's  determination  of  minimum  needs  only  if  it  had 
"no  reasonable  basis." 

368  JSA  Healthcare  Corp,  B-252724,  July  26,  1993,  93-2  CPD  1154;  Federal 
Environmental  Services,  Inc.,  B-250135.4,  May  24,  1993.  93-1  CPD  H  398. 

369  General  Crane  &  Hoist,  Inc.,  B-258819,  Feb.  21,  1995,  95-1  CPD  199; 
Family  Really,  B-247772,  July  6,  1992,  92-2  CPD  H  6. 

370  Brunswick  Defense,  B-255764,  Mar.  30,  1994.  94-1  CPD  H  225;  COMSAT Int'l 
Communications,  Inc.,  B-223953,  Nov.  7,  1986.  86-2  CPD  1)532  ("We  will  question 
contracting  officials'  determinations  only  upon  a  clear  showing  of  unreasonableness, 
abuse  of  discretion  or  violation  of  procurement  statutes  or  regulations") 
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"I  KPMG Peat Mam'ick,  B-255224,  Feb.  15,  1994.  94-1  CPD^I  111. 

372  Johns  Hopkins  Univ.,  B-233384,  Mar.  6,  1989.  89-1  CPD  H  240. 

"3  D.  M.  Potts  Corp.,  B-247403.2,  Aug.  3,  1992,  92-2  CPD  H  65. 

374  Pratt  &  Lambert,  Inc.,  3-245537.  Jan.  9,  1992,  92-1  CPD  H  48. 

"^"i^  Aspect  Telecommunications,  GSBCA  No.  1 1250-P,  91-3  BCA  ^  24,199. 

376  Computer  Lines,  GSBCA  No.  8206-P,  86-1  BCA  1 18,653. 

377  Materials.  Communication  &  Computers,  Inc.  v.  Defense  Logistics  Aeencv 
GSBCA  No.  12930-P.  95-1  BCA  1127.312. 

378  TRW  Inc.,  GSBCA  No.  11309-P.  92-1  BCA  ^  24.389. 

379  Latecoere  International,  Inc.  v.  United  States,  note  365.  supra,  and  cases  cited 
at  1356. 

380  Acquisition  Reform,  60  Fed.  Cont.  Rep.  235  (Sept.  13,  1993). 

381  Steven  Kelman,  Procurement  and  fublic  Management  1  (American  Enterorise 
Institute  Press  1990). 

382  Pub.  L.  No.  103-355  (Oct.  13,  1994).  108  Stat.  3243. 

383  A  Guide  to  Best  Practices  for  Past  Performance,  Office  of  Federal  Procure- 
ment Policy  (Interim  ed.  May  1995). 

384Matl3. 

385  Laidlaw  Environmental  Services.  Inc.,  B-256346   June  14    1994   94-1  CPD 
H  365  at  6-7. 

386  SDA  Inc.,  B-256075,  May  2,  1994,  94-2  CPD  U  71  at  6-7. 

387  Young  Enterprises.  Inc.,  B-25685I.2,  Aug.  1 1,  1994,  94-2  CPD  ^  159  at  4-5. 

388  Federal  Acquisition  Reform  Act  of  1995,  Special  Supplement,  63  Fed  Cont 
Rep.  No.  20  (May  22,  1995). 

389/^.  atS-7. 

390  Acquisition  Reform,  63  Fed.  Cont.  Rep.  641,  643  (May  22,  1995). 
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39'  141  Cong.  Rec.  H5912  (daily  ed.  June  14,  1995). 

392  Id  at  H5926. 

393  Id  at  H5936;  63  Fed.  Cont.  Rep.  743  (June  19,  1995). 

394  141  Cong.  Rec.  H5924,  H5930-31  (daily  ed.  June  14,  1995). 
395MatH5932. 

396  No.  93-1373  (July  26,  1995). 

397  FAR  §  15.609(a). 

398  See  Special  Supplement,  63  Fed.  Cont.  Rep.  No.  12  (Mar.  27,  1995). 
399;^.  atS.77. 

400  FAR  §  15.609(a);  Reliable  System  Services  Corp.,  B-248126,  July  28,  1992, 
92-2  CPD  H  57. 

401  PeopleWorks,  Inc.,  B-257296,  Sept.  2.  1994,  94-2  CPD  H  %9;  Aid  Maintenance 
Co.,  B-255552,  Mar.  9,  1994,  94-1  CPDH  188. 

402  ARC  Professional  Sen>ices  Group,  Inc.  v.  General  Services  Administration, 
GSBCA  No.  12699-P,  94-2  BC A  il  26,845  at  133,573;  Integrated  Systems  Group,  Inc., 
GSBCA  No.  1 1 156-P,  91-2  BCA  H  23,961  at  1 19,956. 

403  EER  Systems  Corp.,  B-256383,  June  7,  1994,  94-1  CPD  U  354;  Information 
Systems  &  NetM'orks  Corp.,  B-220661,  Jan.  13,  1986,  86-1  CPD  %  30. 

404  Telcom  Systems  Sen>ices,  Inc.  v.  Department  of  the  Interior,  GSBCA  No. 
12993-P,  95-1  BCA  H  27,346;  Information  Ventures,  Inc.,  B-243929,  Sept.  9,  1991,  91-2 
CPD  ^  227. 

405  National  Systems  Management  Corp.,  B-242440,  April  25,  1991,  91-1  CPD 
H  408;  StaffAII,  B-233205,  Feb.  23,  1989,  89-1  CPD  H  195. 

406  141  Cong  Rec.  H5930-31  (daily  ed.  June  14,  1995). 

407  pendus  Building  Services,  Inc.,  B-25721.3.  Mar.  8,  1995,  95-1  CPD  H  135 
(even  acceptable  proposals  with  no  reasonable  chance  of  award  can  be  excluded);  Better 
Service,  B-256498.2,  Jan.  9,  1995,  95-1  CPD  H  11  (proposal  lacking  sufficient  infor- 
mation to  determine  compliance  can  be  excluded  without  discussions). 

408  See  notes  10,  1 1,  and  12,  supra. 
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^9  Edward  Felsenthal,  Weekend  Warriors  Find  a  New  Arena:  Court,  Wall  St.  J.. 
June  23,  1995,  at  Bl. 

410  Robert  Bolt,  A  Man  For  All  Seasons  66  (Vintage  International  1990). 
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COMPETITION  REQUIREMENTS  IN  PUBLIC  CONTRACTING: 
The  Myth  of  Full  and  Open  Competition 


MarshallJ.  Doke,  Jr.* 


Marshall  J.  Doke,  Jr. 


Introduction 

One  of  the  most  fundamental  differences  between  government  con- 
tracting and  contracts  involving  private  parties  is  the  legal  require- 
ment for  competition  in  public  contracting.  Individuals  and  private  busi- 
nesses may  contract  with  whom,  for  whatever,  and  in  any  manner  they 
choose.  They  may  choose  to  obtain  some  formal  or  informal  competition 
in  purchasing  products  or  services,  but  there  is  no  legal  requirement  to  do 
so.  Since  there  is  no  such  requirement,  there  is  no  penalty  for  failing  to 
use  competitive  procedures  or  for  using  them  improperly.  Most  non-go- 
vernmental buyers  may  make  any  or  all  purchases  on  a  sole  source  basis — 
even  from  family  members — buy  more  than  they  need  or  can  afford,  and 
even  accept  whatever  gifts,  entertainment  or  "kickbacks"  a  vendor  may 
offer. 


Like  private  individuals  and  businesses,  "the  Government  enjoys  the  unrestricted  power  to  produce  its 
own  supplies,  to  determine  those  with  whom  it  will  deal,  and  to  fix  the  terms  and  conditions  upon  which 
it  will  make  needed  purchases."  '  However,  as  Mr.  Justice  Holmes  said,  the  Government  needs  the 
protection  of  publicity  and  form  in  order  to  prevent  possible  fraud  ufwn  it  by  officers.-  Congress, 
incident  to  its  power  to  authorize  and  enforce  contracts,  may  require  that  they  be  carried  out  only  in  a 
manner  consistent  with  its  views  of  public  policy.' 

One  of  the  earliest  and  most  basic  protections  adopted  by  the  Government  in  public  contracting  was 
.the  requirement  for  competition.  As  discussed  below.  Congress  has  required  the  use  of  competition  in 
public  contracting  for  nearly  200  years.  There  also  is  a  long  history  of  executive  agencies  resisting  the 
competition  requirements.  As  stated  by  the  House  Committee  on  Government  Operations,  government 
officials  often  seek  to  limit  the  number  of  vendors  that  can  compete: 

This  tactic  undermines  the  Federal  procurement  system  and  results  in  excessive  costs  to  the 
taxpayer.  There  is,  unfortunately,  a  general  attitude  pervasive  throughout  the  government  that 
expanding  the  competitive  base  for  government  procurement  is  too  costly,  burdensome,  and 
disruptive  to  agency  activities.  While  the  use  of  competition  may  not  be  considered  worthwhile  by 
some  officials,  it  is  the  only  way  for  the  government  to  obtain  the  best  products  for  the  best  prices.' 

Competition  is  not  a  procurement  procedure  but  an  objective,  which  a  procedure  is  designed  to 
attain;'  it  is  not  simply  a  means  to  an  end,  but  rather  an  end  in  and  of  itself.  Executive  agencies 


•  Mr.  Doke  is  a  partner  in  the  Dallas  office  of  the  law  firm  of  McKenna  &  Cuneo.  He  currently  is  president  elect  and  a  member 
of  the  Board  of  Governors  of  the  U.S.  Court  of  Federal  Claims  Bar  Association  and  a  member  of  the  Board  of  Governors  of  the 
•  Boards  of  Contract  Appeals  Bar  Association.  He  is  a  former  chairman  of  the  American  Bar  Association  Section  of  Public  Contraa 
Law  and  currently  is  the  Section's  delegate  to  the  ABA  House  of  Delegates.  He  previously  served  on  the  Board  of  Governors  of  both 
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convinced  Congress  in  1984  that  competition  could  be  increased  by  relaxing  competitive  procedures. 
These  relaxed  procedures  (i.e.,  putting  competitive  proposals  on  a  par  with  scaled  bids)  have  obscured 
and,  in  many  cases,  undermined  the  true  goals  of  competition  by  allowing  contracts  to  be  awarded  to 
higher-priced  offerors  based  on  undisclosed  rating  systems  for  multiple  and  subjective  evaluation  factors 
such  as  aesthetics,  corporate  capability,  employment  policies,  innovativeness,  oral  presentations,  risk, 
understanding  requirements,  etc.  The  increase  of  discretion  in  evaluation  caused  by  the  subjective 
evaluation  criteria  in  turn  has  led  to  increased  bid  protests  by  competitors  attempting  to  learn  what 
rules  were  applied  and  why  the  discretion  was  exercised  to  their  prejudice. 

Since  competition  is  an  objective  and  not  a  procedure,  the  goal  of  competition  should  be  applicable  to 
all  products  and  services  acquired  by  the  Government.  This  means  that  the  goal  of  competition  is  not 
inconsistent  with  the  acquisition  of  commercial  products.  While  some  of  the  Government's  current 
procurement  policies  (such  as  access  to  records,  requirements  for  cost  or  pricing  data,  rights  in  technical 
data,  etc.)  and  procedures  (specifications,  statements  of  work,  inspections)  may  be  impediments  to 
purchasing  commercial  products,  a  requirement  for  competition  is  not.  The  increased  acquisition  of 
commercial  products  will  necessitate  different  rules  of  competition,  but  the  products  can  be  acquired 
competitively  nonetheless. 

That  competition  is  under  attack  is  well  known;  there  arc  various  proposals  pending  in  Congress  and 
the  Executive  Branch  to  further  relax  competitive  procedures  and  even  limit  the  statutory  requirement 
for  full  and  open  competition.  (Ironically,  these  initiatives  to  curtail  competition  in  the  context  of 
domestic  procurements  are  occurring  at  the  same  time  that  the  Government  is  promoting  the  expansion 
of  competition  in  international  procurement  agreements.)  What  perhaps  is  not  so  well  known  is  that 
competition  has  been  under  attack  for  some  time,  with  the  result  being  that  there  has  been  an  erosion  of 
the  full  and  open  competition  standard. 

This  article  reviews  the  background  of,  and  current  requirements  for,  full  and  open  competition  in 
U.S.  Government  contracting.  It  is  submitted  that  the  avowed  full  and  open  competition  standard  has 
been  eroded  to  the  point  where  it  is  today  more  myth  than  reality  and  that  efforts  to  encroach  still  more 
on  this  standard  are  unwise  and  unwarranted. 

Background 
Purposes  and  Benefits  of  Competition 

The  chief  purposes  of  competition  in  public  contracting  are  to  afford  private  sector  individuals  and 
entities  that  seek  to  do  business  with  the  Government  an  opportunity  to  do  so,  to  obtain  lower  prices, 
and  to  avoid  fraud,  favoritism,  and  abuse. 

The  purpose  of  these  statutes  and  regulations  is  to  give  all  persons  equal  right  to  compete  for 
Government  contracts;  to  prevent  unjust  favoritism,  or  collusion  or  fraud  in  the  letting  of  contracts 
for  the  purchase  of  supplies;  and  thus  to  secure  for  the  Government  the  benefits  which  arise  from 
competition.  In  furtherance  of  such  purpose,  invitations  and  specifications  must  be  such  as  to 
permit  competitors  to  compete  on  a  common  basis.  Conditions  or  limitations  which  have  no 
reasonable  relation  to  the  actual  needs  of  the  service  and  which  are  designed  to  limit  bidding  to  one 
of  several  sources  of  supply  are  interdicted,  and  render  the  award  of  a  contract  made  in  such 
circumstances  voidable.' 

It  follows  that,  in  order  to  achieve  the  purpose  of  competitive  bidding  by  government  agencies,  it  is 
necessary  to  eliminate  or  limit  the  discretion  of  contracting  officials  in  areas  that  are  susceptible  to 
abuses,  such  as  fraud,  favoritism,  improvidence,  and  extravagance.' 

In  addition  to  ensuring  that  a  procurement  is  open  to  all  responsible  suppliers,  competition  is  intended 
to  provide  the  Government  with  an  opportunity  to  receive  fair  and  reasonable  prices.*  Reports  from  the 
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House  and  Senate  Committees  considering  the  Competition  in  Contracting  Act  of  1984  (CICA)' 
estimated  the  savings  from  competition  at  between  15  and  70  percent  per  procurement.'"  Some  20  years 
earlier,  the  Department  of  Defense  (DOD)  reported  to  Congress  that  its  studies  showed  that  "each 
dollar  spent  under  price  competition  buys  at  least  25  percent  more."  "  One  year  later.  Defense 
Secretary  Robert  S.  McNamara  told  Congress: 

Failure  to  use  competition  more  extensively  in  Defense  procurement  in  the  past  has  not  only 
resulted  in  higher  prices,  but  has  also  deprived  us  of  the  benefits  of  a  broader  industrial  base 
among  suppliers,  both  large  and  small. '^ 

The  benefit  of  competition  both  to  the  Government  and  to  the  public  in  terms  of  price  and  other  factors 
is  directly  proportional  to  the  extent  of  competition." 

The  legislative  history  of  CICA  identified  other  benefits  of  competition;  namely,  curbing  cost  growth, 
promoting  innovative  and  technical  changes,  and  increasing  product  quality  and  reliability." 

The  last,  and  possibly  the  most  important,  benefit  of  competition  is  its  inherent  appeal  of  "fair 
play."  Competition  maintains  the  integrity  in  the  expenditure  of  public  funds  by  ensuring  that 
government  contracts  are  awarded  on  the  basis  of  merit  rather  than  favoritism." 

History  of  Competition  Requirements 

During  the  Revolutionary  War,  government  purchasing  was  characterized  by  sharp  practices, 
profiteering,  and  kickbacks.  Over  the  years,  competition  and  sealed  bidding  were  gradually  adopted  in 
order  to  combat  fraud  and  abuse."  Congress  established  the  requirement  for  competition  in  contracting, 
with  formal  advertising  as  the  preferred  method,  in  1809."  Various  other  statutes  requiring  formal 
advertising  were  enacted  between  1809  and  1861,  when  the  law  requiring  advertising  for  all  purchases 
and  contracts  for  supplies  or  ser/ices  (except  personal  services)  was  enacted."  This  law  later  became 
Section  3709  of  the  Revised  Statutes,  which  was  the  principal  government  procurement  statute.  " 

Section  3709  did  not  expressly  describe  the  scope  of  required  competition.  The  "advertising"  method 
itself  suggests  unlimited  competition.  The  sutute  implied,  therefore,  the  broadest  fwssible  scope  of 
competition.  As  early  as  1931,  the  Comptroller  General  referred  to  the  scope  of  required  competition  as 
"full  and  free"  competition  "  and  "full  and  open"  competition."  He  said  every  effort  should  be  made  to 
"permit  the  broadest  field  of  competition."  "  As  stated  in  a  Department  of  Defense  procurement 
presentation  to  the  Procurement  Subcommittee  of  the  Senate  Committee  on  Armed  Services  in  1960: 

Section  3709,  Revised  Statutes,  contemplates  that  in  purchasing  for  Government  needs  the  widest 
competition  possible  be  had,  and  that  all  qualified  persons  be  given  opportunity  to  compete.  To 
confine  invitations  to  bid  [to]  a  comparative  few  of  those  in  position  to  supply  the  needs  of  the 
Government  is  not  in  compliance  with  the  statute. 

(Emphasis  added.) " 

At  the  beginning  of  World  War  II,  Congress  gave  the  President  emergency  authority  to  enter 
into  contracts  and  modifications  of  contracts  without  regard  to  other  provisions  of  law  based  upon 
findings  that  such  actions  would  facilitate  the  prosecution  of  the  war."  This  emergency  authority 
expired  at  the  end  of  the  war.  The  subject  of  peacetime  procurement  was  considered  by  the 
Procurement  Policy  Board  of  the  War  Production  Board,  which  was  composed  of  representatives  of 
the  various  contracting  agencies.  This  resulted  in  a  recommendation  for  new  legislation  to  permit 
the  use  of  negotiation  "rather  than  the  rigid  limitations  of  formal  advertising,  bid  and  award 
procedures.""  This  recommendation  resulted  in  the  Armed  Services  Procurement  Act  of  1947. 
which  contained  a  general  requirement  for  advertising  for  bids  but  permitted  negotiation  in  17 
exceptions  contained  in  Section  2(c)  of  the  law." 
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Section  3(a)  of  the  Armed  Services  Procurement  Act  stated  that  whenever  advertising  is 
required: 

The  advertisement  for  bids  shall  be  a  sufficient  time  previous  to  the  purchase  or  contract,  and 
specifications  and  invitations  for  bids  shall  permit  such/u//  and  free  competition  as  is  consistent 
with  the  procurement  of  types  of  supplies  and  services  necessary  to  meet  the  requirements  of  the 
agency  concerned. 

(Emphasis  added.)  "  There  was  no  discussion  or  explanation  of  the  phrase  "full  and  free  competition" 
in  the  reports  accompanying  the  legislation.  For  some  unexplained  reason,  the  phrase  was  changed  to 
"free  and  full  competition"  when  the  law  was  codified  as  10  U.S.C.  §  2305."  In  advocating  the 
legislation.  Congress  was  told: 

The  War  and  Navy  Departments  firmly  support  the  principle  that,  in  peacetime,  competitive 
bidding  should  be  the  ordinary  method  of  procurement.  The  primary  purpose  of  the  bill  is  to 
permit  the  War  and  Navy  Departments  to  award  contracts  by  negotiation  in  those  exceptional 
cases  where  the  national  defense  or  sound  business  judgment  dictates  the  use  of  negotiation  rather 
than  the  rigid  limitations  of  formal  advertising,  bid  and  award  procedures." 

The  legislative  history  states  that  the  purpose  of  the  Armed  Services  Procurement  Act  was  to  "return  to 
normal  purchasing  procedures  through  the  advertising-bid  method  on  the  part  of  the  armed  services."  * 
The  statutory  requirement  in  formal  advertising  for  "such  full  and  free  competition  as  is  consistent  with 
the  procurement"  also  was  included  in  Section  303(a)  of  the  Federal  Property  and  Administrative 
Services  Act  of  1949,"  which  was  applicable  to  civilian  agencies  and  which  contained  15  exceptions 
permitting  negotiation. 

Current  Competition  Requirements 

In  the  years  following  enactment  of  the  Armed  Services  Procurement  Act  and  the  Federal  Property 
and  Administrative  Services  Act,  negotiation  became  less  the  exception  and  more  the  rule.  By  1960, 
negotiation  accounted  for  85%  of  all  federal  contract  dollars  and,  as  a  result,  the  Armed  Services 
Procurement  Act  was  amended  in  1962  to  encourage  the  use  of  formal  advertising  and  to  obtain  more 
competition  in  negotiated  procurements."  Based  on  its  continued  concern  over  the  use  of  noncompetitive 
procedures,  the  Senate  Committee  on  Governmental  Affairs  held  hearings  in  1982  at  which  the 
consensus  among  the  witnesses  was  that  "competition  in  government  contracting  may  be  the  require- 
ment, but  not  the  practice."  "  Congress  responded  with  CICA,  the  objective  of  which  was  to  "establish 
an  absolute  preference  for  competition."  " 

CICA  amended  the  Federal  Property  and  Administrative  Services  Act  to  require  that,  with  certain 
exceptions,  civilian  agencies  use  "full  and  open  competition  through  the  use  of  competitive  proce- 
dures." "  CICA  also  amended  the  Armed  Services  Procurement  Act  to  require  (also  with  exceptions) 
that  bids  and  proposals  be  solicited  "in  a  manner  designed  to  achieve  full  and  open  competition  for  the 
procurement."  "  CICA  amended  both  laws  to  permit  "restrictive  provisions  or  conditions,"  but  only  to 
the  extent  necessary  to  satisfy  the  needs  of  the  agency  or  as  authorized  by  law."  The  House-Senate 
Conference  Committee  said  this  and  other  provisions  were  included  "in  order  to  maximize,  rather  than 
limit,  competition."  " 

The  Senate  provisions  leading  to  CICA  had  used  "effective"  competition  as  the  standard  for 
awarding  contracts  (i.e.,  a  marketplace  condition  resulting  from  the  receipt  of  two  or  more  independent- 
ly submitted  bids  or  proposals)."  The  Conference  Committee,  however,  substituted  the  "full  and  open 
competition"  standard,  stating: 

The  conference  substitute  uses  "full  and  open"  competition  as  the  required  standard  for 
awarding  contracts  in  order  to  emphasize  that  all  responsible  sources  are  permitted  to  submit  bids 
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or  proposals  for  a  profwsed  procurement.  The  conferees  strongly  believe  that  the  procurement 

process  should  be  open  to  all  capable  contractors  who  want  to  do  business  with  the  Government. 

The  conferees  do  not  intend,  however,  to  change  the  long-standing  practice  in  which  contractor 

responsibility  is  determined  by  the  agency  after  offers  are  received.* 
The  phrase  "full  and  open  competition"  was  defined  in  CICA  to  mean  that  "all  responsible  sources  are 
permitted  to  submit  sealed  bids  or  competitive  proposals,"  and  the  phrase  "competitive  procedures"  was 
defined  to  mean  "procedures  under  which  an  agency  enters  into  a  contract  pursuant  to  full  and  open 
competition."  " 

The  strong  congressional  policy  favoring  competition  also  was  reflected  by  the  CICA  provision 
establishing  in  all  executive  agencies  a  "competition  advocate"  with  the  specific  responsibility  for 
challenging  barriers  to  and  promoting  full  and  open  competition  in  the  procurement  of  property  and 
services."  This  strong  policy  has  been  interpreted  as  requiring  agencies  to  satisfy  more  stringent 
requirements  than  had  previously  been  the  case  in  order  to  enter  into  contracts  using  other  than  full  and 
open  competition." 

Exceptions  to  Competition  Requirements 

There  are  nine  exceptions  to  the  requirement  for  full  and  open  competition.  They  are  listed  here  to 
illustrate  current  flexibility  in  government  acquisitions.  The  first  seven  are  expressly  stated  in  CICA; 
the  eighth  is  implied  in  CICA,  and  the  last  is  derived  from  case  law. 

1.  Limited  Sources  —  Full  and  open  competition  is  not  required  when  property  or  services  are 
available  from  one  source  and  no  other  type  of  supplies  or  services  will  satisfy  the  agency's  needs." 
Since  1987,  DOD.  the  National  Aeronautics  and  Space  Administration,  and  the  Coast  Guard  can  use 
this  exception  if  the  property  or  services  are  available  only  from  "a  limited  number  of  responsible 
sources."  "  This  authority  may  be  used  in  certain  cases  for  contracts  based  on  unsolicited  research 
proposals  and  follow-on  contracts  for  a  major  system  or  highly  specialized  equipment." 

2.  Urgency  —  Full  and  open  competition  is  not  required  when  an  agency's  need  for  property  or 
services  "is  of  such  an  unusual  and  compelling  urgency  that  the  Government  would  be  seriously  injured 
unless  the  agency  is  permitted  to  limit  the  number  of  sources  from  which  it  solicits  bids  or  proposals."  " 
Agencies  using  this  exception,  however,  must  request  offers  from  as  many  potential  sources  as 
practical."  An  urgency  justification  does  not  support  the  procurement  of  more  than  a  minimum 
quantity  needed  to  satisfy  the  immediate  urgent  requirement  and  should  not  continue  for  more  than  a 
minimum  time."  Further,  urgency  may  justify  award  of  a  contract  but  not  the  inclusion  of  contract 
options." 

3.  Industrial  Capability  and  Availability  —  Another  exception  is  available  to  award  contracts  to 
maintain  the  availability  of  a  facility,  producer,  manufacturer,  or  supplier  in  case  of  a  national 
emergency  or  to  achieve  industrial  mobilization  or  to  establish  or  maintain  an  essential  engineering, 
research  or  development  capability  to  be  provided  by  an  educational  or  other  nonprofit  institution  or  a 
federally-funded  research  and  development  center." 

4.  International  Agreements  —  Full  and  open  competition  is  not  required  when  an  international 
agreement  or  treaty,  or  the  written  direction  of  a  foreign  government  reimbursing  the  agency  for  the 
cost  of  the  procurement,  has  the  effect  of  precluding  full  and  open  competition."  This  is  the  authority 
used  for  foreign  military  sales  (FMS)  under  the  Arms  Export  Control  Act." 

5.  Authorized  or  Required  by  Law  —  If  a  statute  "expressly"  authorizes  or  requires  that  the 
acquisition  be  made  through  another  agency  or  from  a  specified  source,  or  if  a  brand-name  commercial 
item  is  needed  for  authorized  resale,  full  and  open  competition  is  not  required."  This  authority  is  used 
for  awards  under  the  Small  Business  Act's  Section  8(a)  program,  purchases  from  the  Federal  Prison 
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Industries,  purchases  from  nonprofit  agencies  for  the  blind  or  severely  handicapped,  and  government 
printing  and  binding." 

6.  National  Security  —  Full  and  open  competition  need  not  be  utilized  when  the  disclosure  of  the 
agency's  needs  would  compromise  the  national  security  unless  the  agency  is  permitted  to  limit  the 
number  of  sources  from  which  it  solicits  bids  or  proposals."  Agencies  relying  on  this  exception  are 
required  to  solicit  as  many  sources  as  practicable,  and  classified  procurements  should  be  competed 
among  all  contractors  having  proper  security  clearances." 

7.  Public  Interest  —  The  head  of  an  agency  may  determine  that  it  is  not  in  the  public  interest  to 
utilize  full  and  open  competition  for  a  particular  procurement,  but  Congress  must  be  notified  not  less 
than  30  days  before  award."  This  exception  was  not  in  the  House  or  Senate  versions  of  CICA  but  was 
added  by  the  Conference  Committee." 

8.  Small  Purchases  —  An  implied  exemption  from  full  and  open  competition  is  contained  in  the 
CICA  provision  requiring  "special  simplified  procedures"  for  small  purchases  which  states  that,  for 
these  procedures,  the  agency  shall  "promote  competition  to  the  maximum  extent  practicable."  " 

9.  Reprocurement  Contracts  —  The  Comptroller  General  has  consistently  held  that,  when  a 
reprocurement  is  for  the  account  of  a  defaulted  contractor,  the  procurement  statutes  and  regulations 
governing  regular  procurements  are  not  strictly  applicable,  but  competition  should  be  obtained  to  "the 
maximum  extent  practicable."  " 

Basic  Competition  Requirements 

Overview 

Congress  historically  has  established  goals  of  competition  and  described  general  methods  of 
obtaining  competition  (e.g.,  advance  planning,  market  research,  formal  advertising,  sealed  bids, 
competitive  proposals)  but  has  left  the  specific  requirements  and  "rules"  of  competition  to  the 
Executive  Branch.  The  legislative  history  of  both  the  Armed  Services  Procurement  Act  and  the  Federal 
Property  and  Administrative  Services  Act  indicates  that  Congress  felt  it  unusual  and  unnecessary  to 
prescribe  detailed  and  restrictive  requirements  that  could  be  dealt  with  appropriately  by  administrative 
regulations."  As  discussed  below,  there  have  been  a  few  "rules"  added  to  the  laws  in  recent  years. 

No  real  attempts  have  been  made  to  evaluate  the  essential  requirements  of  "competition."  Certain 
elements  or  rules  have  been  identified  by  the  Comptroller  General  on  a  case-by-case  basis,  and  some  of 
these  are  included  in  the  "rules"  for  sealed  bidding"  and  competitive  proposals"  in  the  Federal 
Acquisition  Regulation  (FAR).  When  the  Senate's  version  of  CICA  used  "effective  competition"  as  the 
standard  (as  opposed  to  "full  and  open  competition,"  which  was  ultimately  substituted  by  the  House- 
Senate  Conference  Committee),  the  Senate  Report  said  it  was  not  amenable  to  rigid  definition: 

Although  "effective  competition"  is  not  amenable  to  rigid  definition,  a  description  is  important  to 
establish  the  thrust  of  the  legislation  and  the  rationale  for  many  of  its  provisions.  Five  components 
characterize  "effective  competition":  (1)  the  information  required  to  respond  to  a  public  need  is 
made  available  to  prospective  contractors  in  a  timely  fashion;  (2)  the  government  and  contractor 
act  independently;  (3)  two  or  more  contractors  act  independently  to  respond  to  a  public  need  by 
offering  property  or  services  which  meet  that  need;  (4)  the  government  has  expressed  its  need  in  a 
manner  which  promotes  competition;  and  (5)  there  is  no  bias  or  favoritism,  other  than  required  by 
law,  in  the  contract  award." 

The  Conference  Committee  substituted  "full  and  open"  competition  to  emphasize  that  all  responsible 
sources  should  be  permitted  to  submit  bids  or  proposals." 
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Maximize  Competition 

There  is  oneclear  description  from  Congress  of  the  scope  of  competition  mandated  by  law  —  the 
maximum  possible  competition.  This  is  evidenced  from  the  legislative  history  of  CICA,"  the  implement- 
ing procurement  regulations,"  and  the  bid  protest  cases  interpreting  the  law  and  regulations."  The 
Comptroller  General  has  stated  that  it  is  a  "general  rule  of  federal  procurement"  that  specifications 
should  be  drafted  in  such  a  manner  that  "competition  is  maximized"  unless  a  restrictive  requirement  is 
necessary  to  meet  the  Government's  minimum  needs."  CICA  imposes  a  clear  requirement  that  agencies 
undertake  an  affirmative  effort  to  maximize  competition."  The  one  limitation  on  the  scope  of 
competition  is  the  CICA  provision  permitting  restrictive  provisions  or  conditions,  but  only  to  the  extent 
to  satisfy  the  needs  of  the  agency  or  as  authorized  by  law." 

One  result  of  the  requirement  to  maximize  competition  is  that  all  offerors  must  be  considered,  and  no 
responsible  source  can  be  excluded  from  the  competition  without  justification."  The  Comptroller 
General  has  repeatedly  stated  that  he  will  give  careful  scrutiny  to  an  allegation  that  someone  has  been 
denied  the  opportunity  to  compete  for  a  particular  contract." 

The  requirement  to  consider  all  responsible  sources  does  not  require  an  agency  to  delay  a 
procurement  until  a  particular  vendor  is  able  to  compete.  The  requirement  for  full  and  open  competition 
does  not  mean  "that  an  agency  must  delay  satisfying  its  own  needs  in  order  to  allow  a  vendor  time  to 
develop  the  ability  to  meet  the  Government's  requirements."  "  One  reason  there  is  no  such  requirement 
is  that  the  law  defines  a  "responsible  source"  as  a  prospective  contractor  who  is  able  to  comply  with  the 
required  or  proposed  delivery  or  performance  schedule." 

Rules  of  Competition 

One  of  the  most  basic  requirements  of  any  type  of  competition  (sports,  cards,  artistic  awards,  etc.)  is 
that  there  be  rules  and  that  the  rules  be  enforced.  Even  in  business  and  social  relationships,  there  are 
"unwritten"  rules  to  which  people  must  conform  in  order  to  remain  included  in  the  group  or  avoid 
"penalties."  As  the  type  of  competition  becomes  more  sophisticated  and  the  stakes  grow  larger,  it  is 
increasingly  important  that  the  rules  of  competition  be  adequately  defined  and  uniformly  enforced. 
When  this  does  not  occur,  many  participants  simply  drop  out  of  the  competition. 

In  government  contracting,  there  is  an  inherent  conflict  between  the  desires  of  potential  contractors 
and  those  of  the  Government.  Potential  contractors  want  very  specific  information  regarding  the 
Government's  requirements  and  the  rules  of  competition  in  order  to  decide  whether  or  not  to  expend  the 
time  and  effort  and  incur  the  cost  of  engaging  in  the  competition.  For  their  part,  government  agencies 
at  least  pay  lip  service  to  competition,  but  the  actual  users  of  supplies  or  services  usually  would  prefer 
no  competition  at  all  and  chafe  at  the  rules  and  "red  tape"  of  procurement  procedures.  The  government 
users  usually  know  the  vendor  they  want  or  prefer,  and  describing  their  requirements  adequately  for 
competition  in  specifications  or  statements  of  work  often  is  not  a  high  priority  (and,  unfortunately,  the 
technical  people  tasked  with  writing  the  descriptions  usually  are  not  on  a  career  fast  track).  It  is  not 
surprising  that  specifications  written  around  the  product  of  a  particular  vendor  are  frequently 
developed.  Nor  is  it  surprising  that  government  officials  "split"  a  requirement  to  get  below  a  specified 
dollar  threshold  for  full  competition. 

One  of  the  most  basic  principles  of  federal  procurement  law  is  that  specifications  must  be  sufficiently 
definite  and  free  from  ambiguity  so  as  to  permit  competition  on  a  common  basis."  If  specifications  arc 
ambiguous,  competitors  interpret  them  differently  and,  as  a  consequence,  their  bids  or  proposals  arc  not 
comparable  because  their  offers  are  made  on  a  different  basis."  Indefinite  specifications  also  preclude 
real  competition: 

If  bidders  are  invited  to  offer  equipment  varying  from  the  specifications  to  some  undefined  extent, 
the  bidders  may  loosely  be  said  to  be  in  a  position  of  equality  in  that  each  may  offer  what  he 
chooses,  but  there  is  totally  lacking  any  basis  for  bidders  to  know  what  they  arc  bidding  for  or 
against." 
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These  principles  also  are  implied  by  the  statutory  requirement  that  agencies  specify  their  needs  and 
develop  specifications  in  a  manner  that  permits  full  and  open  competition."  Even  in  acquiring 
commercial  products,  an  agency  is  obligated  to  describe  the  item  in  a  way  that  identifies  the  agency's 
needs  with  sufficient  detail  and  clarity  so  that  all  vendors  have  a  common  understanding  of  what  is 
required  under  the  contract  in  order  that  they  can  compete  intelligently  on  a  relatively  equal  basis." 

Another  fundamental  rule  of  competitive  procurements  is  that  all  offerors  must  compete  on  a 
common  basis.  Each  competitor  has  the  right  to  assume  that  the  essential  requirements  of  the 
solicitation  are  the  same  for  all  bidders  or  offerors."  Competing  on  an  equal  basis  encompasses  the 
notion  that  vendors  bid  on  the  same  terms,  conditions,  and  specifications."  When  an  agency  relaxes  its 
requirements,  either  before  or  after  receipt  of  proposals,  it  must  issue  a  written  amendment  to  notify  all 
offerors  of  the  changed  requirements."  The  statutory  requirement  that  bids  and  proposals  shall  be 
evaluated,  and  awards  made,  solely  on  the  factors  specified  in  the  solicitation  "  also  reflects  this 
concept.  Also,  an  evaluation  that  incorporates  more  or  less  than  the  work  that  actually  will  be  awarded 
fails  to  comply  with  the  requirement  for  full  and  open  competition."  Essentially,  these  rules  mean  that 
everyone  should  have  an  equal  opportunity  to  compete  for  award  of  the  contract." 

The  procurement  statutes  also  now  include  "rules"  requiring  that  all  evaluation  factors  and 
subfactors,  and  the  relative  importance  assigned  to  each,  be  included  in  solicitations  for  scaled  bids  and 
competitive  proposals."  A  new  requirement  in  the  Federal  Accfuisition  Streamlining  Act  of  1994 
(FASA)  (discussed  below)  requires  that  requests  for  proposals  disclose  whether  all  evaluation  factors 
(other  than  cost  or  price),  when  combined,  are  significantly  more  important,  approximately  equal  to,  or 
significantly  less  important  than  cost  or  price."  The  statutes  include  a  few  very  general  provisions  for 
opening  bids,  evaluating  bids  and  proposals,  and  awarding  contracts.** 

Perhaps  the  most  important  rule  of  government  contract  competition  is  that  the  Government  must 
deal  fairly  and  honestly  with  all  offerors  competing  for  federal  contracts."  One  decision  expressed  this 
rule  as  a  requirement  that  vendors  receive  impartial,  fair,  and  equitable  treatment." 

Adequacy  of  Competition 

The  legislative  history  of  CICA  suggests  the  test  for  full  and  open  competition  is  whether  all  qualified 
vendors  are  allowed  and  encouraged  to  submit  offers  and  a  sufficient  number  of  offers  is  received  to 
ensure  that  the  Government's  requirements  are  filled  at  the  lowest  possible  cost."  The  propriety  of  a 
particular  procurement  rests  upon  whether  adequate  competition  and  reasonable  prices  were  received 
by  the  Government.  In  this  connection,  the  Comptroller  General  has  said  regarding  the  exclusion  of 
competitors: 

An  agency  has  satisfied  CICA's  full  and  open  competition  requirement  when  it  makes  a  diligent 
good-faith  effort  to  comply  with  the  statutory  and  regulatory  requirements  regarding  notice  of  the 
procurement  and  distribution  of  solicitation  materials,  and  it  obtains  a  reasonable  price.** 

The  test  is  whether  a  fair  and  reasonable  price  is  obtained  in  response  to  the  solicitation  and  not 
whether  a  lower  price  could  be  obtained  if  one  or  more  competitors  were  given  another  chance." 

Permissible  Restrictions  on  Competition 
General  Authority 

In  addition  to  the  statutory  exceptions  to  the  requirement  for  full  and  open  competition  discussed 
above,  agencies  may  include  restrictive  provisions  or  conditions  in  their  solicitations  even  where  full  and 
open  competition  is  required  to  the  extent  necessary  to  satisfy  the  agency's  needs."  One  bid  protest 
decision  stated  that  all  procurements  involve  inherent  limits  on  competition  because  the  use  of 
performance  or  design  specifications  is,  by  definition,  restrictive;  therefore,  the  real  rule  is  that 
specifications  cannot  be  unreasonably  restrictive."  The  right  to  impose  reasonable  restrictions  under  the 
advertising  requirements  of  Section  3709  was  recognized  as  early  as  1895  by  the  Comptroller  of  the 

PuMstMd  by  THE  BUREAU  OF  NATIONAl.  AFFAIRS.  INC..  WnMigtan.  D.C.  20037 


168 


SPECIAL  SUPPLEMENT 


S-11 


Treasury,  who  said  thai  if  the  specialized  supplies  could  not  be  obtained  from  ordinary  dealers,  it  was 
permissible  to  "provide  in  the  advertisement  for  such  supplies  that  proposals  will  be  limited  to  the  class 
of  people  competent  to  furnish  the  character  of  articles  required."  "  Where  a  solicitation  includes 
requirements  that  restrict  the  ability  of  offerors  to  compete,  the  agency  must  have  a  reasonable  basis  for 
imposing  the  requirements." 

When  a  solicitation  is  challenged  as  being  unduly  restrictive  of  competition,  it  is  the  procurmg 
agency's  responsibility  to  establish  that  the  specification  requirement  is  reasonably  necessary  to  meet  its 
minimum  needs.'"  In  such  cases,  the  Comptroller  General  reviews  the  record  to  determine  whether  the 
requirement  has  been  justified.  The  adequacy  of  the  agency's  justification  is  ascertained  by  evaluating 
whether  the  agency's  explanation  is  reasonable,  i.e.,  whether  it  can  withstand  logical  scrutiny.'"'  Stated 
another  way,  the  issue  is  whether  the  restriction  is  "rationally  premised  and  reasonable."  '" 

The  Comptroller  General  does  not  weigh  the  advantages  and  disadvantages  of  the  agency's  chosen 
approach;  his  sole  concern  is  whether  the  restrictions  are  reasonably  necessary  to  meet  the  agency's 
minimum  needs.""  The  Comptroller  General  has  recognized  that  avoiding  significant  unnecessary 
delays  or  avoiding  unnecessary  duplication  of  costs  may  justify  restrictions  on  competition.'"  If  a 
rational  explanation  is  not  provided,  however,  the  provision  will  be  held  unduly  restrictive.'"  The 
remainder  of  this  section  will  discuss  major  categories  of  circumstances  in  which  restnctions  on 
competition  have  been  justified. 

Approved  Products 

The  procurement  regulations  describe  three  types  of  product  prequalification  that  may  be  used  to 
restrict  competition  in  connection  with  solicitations  for  products;  namely,  qualified  bidders  list  (QBL). 
qualified  manufacturers  list  (QML),  and  qualified  products  list  (QPL).'*  These  involve  the  pre-tcstmg 
of  a  product  to  demonstrate  compliance  with  a  specification  requirement  (which  is  not  a  responsibility 
issue  of  ability  or  capacity  of  an  offeror  requiring  referral  to  the  Small  Business  Administration  if  the 
product  is  not  qualified)."" 

A  procuring  agency  may  limit  competition  for  the  supply  of  parts  if  doing  so  is  necessary  to  ensure 
the  safe,  dependable,  and  effective  operation  of  equipment.'"  Such  restrictions  are  permissible  where 
doing  so  is  necessary  to  ensure  the  procurement  of  satisfactory  end  products  or  the  maintenance  of  a 
high  level  of  quality  and  reliability  necessitated  by  the  critical  application  of  a  product.""  The 
Comptroller  General  will,  however,  even  review  use  of  a  QPL  to  determine  whether  the  restriction  is 
reasonable."" 

There  are  special  statutory  procedures  that  must  be  followed  if  qualification  requirements  are 
imposed.'"  Agencies  must  provide  offerors  with  a  prompt  opportunity  to  demonstrate  their  qualifica- 
tions."'  This  includes  informing  potential  offerors  of  the  requirements  that  must  be  satisfied  in  order  to 
become  qualified."'  The  agency  also  must  ensure  that  an  offeror  is  promptly  informed  as  to  whether 
qualification  has  been  attained  and,  if  not,  promptly  furnish  specific  information  why  qualification  was 
not  attained.'"  An  agency's  failure  to  act  upon  a  request  for  approval  within  a  reasonable  time  deprives 
the  offeror  of  a  reasonable  chance  to  compete  and,  therefore,  is  inconsistent  with  CICA's  mandate  for 
full  and  open  competition.'"  However,  an  agency  is  not  required  to  delay  a  procurement  in  order  to 
provide  a  potential  offeror  an  opportunity  to  become  approved.'" 

Bonding  Requirements 

Although  bonding  requirements  may  result  in  a  restriction  of  competition,  an  agency  may  impose 
such  requirements  in  appropriate  circumstances  as  a  necessary  and  proper  means  to  secure  fulfillment 
of  the  contractor's  obligations.'"  As  a  general  rule,  agencies  are  admonished  against  the  use  of  bonding 
requirements  in  nonconstruction  contracts,  but  the  use  of  bonding  is  permissible  where  needed  to 
protect  the  Government's  interests.'"  In  reviewing  challenges  to  bond  requirements,  the  Comptroller 
General  will  merely  look  to  see  if  they  are  reasonable  and  imposed  in  good  faith.'"  One  area  where  the 
requirement  frequently  has  been  justified  is  where  the  agency  slates  that  the  continuous  operation  of 
services  is  absolutely  necessary.'"  Bonding  rcquiremenu  have  been  approved  regardless  of  whether  the 
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agency's  rationale  comes  within  the  four  reasons  for  a  performance  bond  articulated  in  FAR  § 
28.103-2{a)."'  The  restriction  on  competition  may  be  justified  even  where  small  business  concerns  '" 
and  small  disadvantaged  businesses  '"  may  be  excluded  from  competition  because  they  are  unable  to 
obtain  bonds. 

Bundling  and  Total  Package  Procurements 

Solicitations  that  combine  or  integrate  separate,  multiple  requirements  into  a  single  contract  are 
called  bundled,  consolidated,  or  total  package  procurements."'  Such  procurements  have  the  potential 
for  restricting  competition  by  excluding  firms  that  can  furnish  only  a  portion  of  the  requirement '» 
Accordingly,  the  Comptroller  General  will  object  to  such  procurements  where  a  bundled  contract  or 
total  package  does  not  appear  necessary  to  satisfy  the  agency's  minimum  needs.'" 

One  justification  frequently  used  to  consolidate  requirements  into  a  toUl  package  is  the  "single 
contractor"  argument.  Bundling  has  been  upheld  where  a  single  contractor  was  required  to  ensure  the 
effective  coordination  and  integration  of  interrelated  tasks  or  where  procurement  by  means  of  separate 
acquisitions  would  involve  undue  technical  risk  or  would  defeat  a  requirement  for  interchangcability 
and  compatibility.'"  Another  example  is  where  there  is  a  need  for  a  single  prime  contractor  to  be 
responsible  for  all  phases  of  design,  development,  and  testing.'"  A  single  contractor  approach  for  the 
upgrade  of  a  jet  engine  was  justified  on  the  basis  that  the  Government's  buying,  storing,  and  issuing 
parts  on  an  individualized  basis  would  require  excessive  effort  and  would  jeopardize  the  schedule  and 
flow  of  engines  through  the  government  depot  facility.'"  A  single  contractor  approach  also  was  upheld 
to  ensure  the  effective  coordination  and  integration  of  interrelated  tasks,  including  the  timely 
availability  of  components.'"  The  Air  Force  even  supported  the  need  to  integrate  landscaping  and 
construction  requirements  into  one  procurement  to  allow  for  "efficient  and  economical  processing  of  the 
contract  work."  '" 

An  agency's  minimum  needs  include  the  need  to  procure  supplies  and  services  on  the  most 
cost-effective  basis,  and  the  possibility  of  avoiding  unnecessary  duplication  of  costs  may  justify 
consolidating  several  requirements  under  a  total  package  approach.'"  An  agency's  decision  to  procure 
under  a  total  package  approach  was  upheld  in  the  absence  of  evidence  that  the  approach  did  not  ensure 
the  most  cost-effective  method  of  procuring  the  items  and  when,  in  doing  so,  the  agency  avoided 
unnecessary  administrative  costs.'"  In  appropriate  circumstances,  the  agency's  sUffing  resources  can 
and  should  be  properly  considered  in  fashioning  contracts  that  will  satisfy  the  Government's  minimum 
requirements  at  the  lowest  reasonable  cost."*  On  the  other  hand,  concern  about  incurring  additional 
costs  can  justify  restrictions  on  competition  only  in  unusual  circumstances,  the  existence  of  which  must 
be  clearly  demonstrated.  Generally,  where  an  agency  concludes  that  having  separate  contractors  may 
lead  to  additional  costs,  the  proper  course  is  not  to  restrict  competition,  but  rather  to  structure  the 
solicitation  evaluation  criteria  so  as  to  take  all  costs  into  account.'"  However,  in  one  case,  the  small  size 
of  an  agency's  contracting  suff  was  held  to  justify  the  agency's  combining  electronic  systems 
maintenance  and  operation,  refuse  collection,  and  janitorial  services.'" 

Other  reasons  used  to  justify  bundling  requirements  include  the  need  to  ensure  miliUry  readiness,'" 
the  need  to  avoid  unacceptable  periods  of  downtime  for  an  emergency  communications  system  during 
an  upgrade  and  expansion  effort,'"  and  the  need  to  combine  educational  services  to  provide  for  low 
enrollment  areas  and  to  provide  for  a  complete  program.'"  An  agency  should  consider  minor 
adjustments  to  its  bundling  of  purchases  if  a  protester  shows  that  the  structure  of  the  package  reduces 
competition  and  that  it  may  cost  the  agency  more  money  than  the  package  will  save  because  of  the 
reduced  competition.'* 

Contractor  Qualifications 

The  prequalification  of  offerors,  as  opposed  to  the  prequaiification  of  products,  generally  results  in 
an  unwarranted  restriaion  on  free  and  open  competition.'"  Nevertheless,  under  certain  limited 
circumstances,  the  prequalification  of  offerors  may  be  justified."'  One  example  is  where  an  agency 
needs  some  assurance  from  a  source  independent  of  the  bidder  that  a  safety  system  (such  as  a  fire 
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alarm)  works.  Xhus,  a  requirement  for  certification  by  Underwriters  Laboratory  or  Factory  Mutual  has 
been  upheld.'"  The  Comptroller  General  generally  has  not  objected  to  a  requirement  for  membership  in 
an  industry  organization  or  a  requirement  that  products  conform  to  standards  by  a  nationally 
recognized  organization.'"  However,  a  requirement  for  a  specific  testing  laboratory's  seal  of  approval 
generally  is  considered  unduly  restrictive  because  prospective  contractors  should  be  permitted  to  present 
other  credible  evidence  that  their  items  conform  to  established  standards.'" 

An  indirect  form  of  prequalification  is  to  impose  specific  responsibility-type  requirements  on  offerors. 
For  example,  a  solicitation  requirement  for  a  minimum  of  two  years'  corporate  experience  in  providing 
family  service  functions  was  upheld  as  necessary  to  ensure  high  quality  services."*  Another  solicitation 
requirement  that  certain  key  staff  positions  on  cable  ships  be  staffed  by  persons  with  experience  aboard 
that  type  of  ship  also  was  upheld.'"  Any  solicitation  requirement  stating  a  specific  and  objective 
standard  to  measure  an  offeror's  ability  to  perform  is  called  a  "definitive  responsibility  criterion."  An 
agency  may  include  definitive  responsibility  criteria  provided  that  the  criteria  reflect  the  agency's 
legitimate  needs  and  the  restriction  on  competition  is  reasonable.'" 

Delivery  Requirements 

One  of  the  best  examples  of  a  permissible  restriction  on  competition  involves  the  Government's 
required  delivery  for  the  supplies  or  services.  A  short  delivery  schedule  is  permissible  so  long  as  it 
reflects  the  Government's  legitimate  minimum  needs.  There  is  no  requirement  that  an  agency 
understate  its  minimum  needs  merely  to  increase  competition.'"  The  number  of  possible  sources  for  an 
item  or  service  does  not  determine  the  restrictiveness  of  solicitation  provisions.'"  Consequently,  even  if 
only  one  firm  can  meet  the  delivery  requirements,  this  does  not  establish  that  the  agency's  delivery 
schedule  is  not  reasonably  related  to  its  minimum  needs.'" 

Geographic  Restrictions 

An  agency  may  restrict  a  procurement  to  bidders  or  offerors  within  a  specified  geographical  area  if 
the  restriction  is  reasonably  necessary  for  the  agency  to  meet  its  minimum  needs.'"  One  category  of 
procurements  in  which  such  restrictions  are  applied  involves  the  location  of  buildings  for  government 
offices.  The  Secret  Service  justified  a  restriction  for  its  offices  to  a  designated  area  with  a  central 
location  in  Houston  near  the  Houstonian  Hotel  (the  designated  temporary  residence  of  the  President 
while  in  Houston)  with  easy  access  to  major  arteries  to  downtown,  in  a  close  proximity  to  the  Houston 
Police  Department,  close  to  the  Federal  Building,  and  allowing  for  secured  parking.'"  A  restriction  to 
an  area  near  the  courthouse  was  justified  on  the  basis  that  Justice  Department  attorneys  had  to  make 
several  trips  to  the  courthouse  each  day  (with  bulky  files  and  boxes).'"  The  Drug  Enforcement 
Administration  excluded  the  Canal  Street  area  in  New  Orleans  for  its  office  on  the  basis  that  the  area 
posed  unacceptable  security  risks  for  its  agents.'"  Government  employee  travel  time  has  been  held  to  be 
a  legitimate  consideration  in  determining  an  agency's  minimum  needs  for  oflSce  space."* 

The  necessity  for  government  employee  travel  also  is  a  legitimate  consideration  in  assessing  an 
agency's  need  for  geographic  restrictions  based  on  other  considerations.'"  Restrictions  have  been  upheld 
based  on  a  demonstrated  need  for  close  liaison  between  agency  personnel  and  the  contractor  and  for 
close  control  over  documents  or  data  involved  in  a  contract.'"  A  geographical  restriction  was  upheld 
because  of  the  agency's  operational  need  to  improve  eflSciency  by  minimizing  unproductive  employee 
travel,'"  even  if  only  to  avoid  traffic  congestion  in  a  highway  tunnel.'"  Geographic  restrictions  for 
facilities  serving  military  recruiting  stations  also  have  been  upheld  to  increase  efficiency,  reduce  the 
possibility  of  highway  accidents,  and  improve  the  impression  on  military  recruits.'"  Travel  time  is  not 
just  a  cost  consideration.  One  protester  argued  that  there  were  commonly  used  methods  of  determining 
travel  cost  that  could  be  incorporated  into  the  solicitation  to  Increase  competition,  but  the  restriction 
was  justified  on  the  basis  of  quality  assurance  requirements  and  to  avoid  unproductive  travel  time 
during  working  hours."' 
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Security 

Military  readiness  and  security  considerations  to  meet  possible  wartime  or  emergency  conditions  is  an 
actual  need  jusffymg  restrictions  on  competition  in  appropriate  circumstances.'"  One  SS  rwhicJ 
cT.Lfi.Hf  ". '  '""""'!!."  '°  P°'"''"'  contractors  with  security  clearances.  The  decree  to  *hch 
classified  mformation  must  be  protected  by  the  use  of  certain  security  clearances  is  a  matfer  wZ   SS 

functl"  -  P  ^'  'r^r"""'  '^'"'^  '"'^  *'"  "°'  ^  ''"'"''""^  ""'•"  "-^  Comptroller  General's  bid  p  "test 
function.-  Potential  competitors  may  object  that  the  clearance  level  is  too  high    takes  t«.lono.n 
obtain,  or  that  the  agency  will  not  even  initiate  the  application  procesV  unfil'af.^r  .^,h    tk 
Comptroller  General  ukes  the  position,  however,  that  the  fact  that  a  reqTemem  may t  brde„some 
a^^^-sTn^;  tedsT^"'^^  «™  ''  ™"'  '^^  "°^  ^^'^  ^'  °^^-'-^'^  '^  *'  ^o^rt^^^Z 

Standardization 

The  ComptroUcr  General  has  recognized  that.  aJthoueh  there  mav  be  «nmp  r..ctr,v.;„ 
tion,  an  agency  may  specify  brand  n'ame  comp;nentsrb^  ddivTre'dls  pTrt  of  a^  ^^^^ 
agency  has  a  legitimate  need  for  the  specific  brand.'"  One  recognized  agencv  need  iff n^t.nHH 
equipment.'"  The  need  for  standardization  may  involve  soDhistSd  ^!^ZZ      \    standardize 

Urgency 

nff-^rl^f'^  '^''"''"  ^^^''  """•  "^^"^  "'«''"*'y  j"''^'^"  '™*t'"8  competition,  the  agency  still  must  solicit 
offers  from  as  many  potential  sources  as  is  practicable  under  the  circumstances  '"xh!  f„ 
determination  does  not  itself  justify  a  decision  to  award  a  sole  source  S,n?ract  -"The  I^ 
tte'TnTrr  r''°"'^  ''■''  '^  ^^^^""^"'y  ''^"-«  -"  propeS  pXrS  the  wor  Tnth'e  a  LS 

:^:^?s;;^:ir-=t;^;TS^o;^^^^ 

military  operations  carries  considerable  weight  with  the  Comptroller  General  °  '^ 

Of/ier  Restrictions 

d«te°Ii''f  "h"/."'"?*^  r°  '""l.''^"'*  commercial  off-the-shelf  equipment  was  justified  by  the  agencv's 
desire  to  avoid  the  risks  of  purchasing  an  unproven  design.'"  Aii  agency  may  reauirea  firmTJl^ 
source  approval  to  provide  technical  data  from  the  original  ^utpTem  TnuSurer  Sn  if  tSf 

llnT.u  ^     A^^     Solicitations  requiring  products  "compatible"  with  existing  equipment  are 

generally  approved.'"  Even  a  specification  requiring  uniformity  of  appearance  Zh  the  aeencVs 
previous  acquisition  was  upheld."'  An  agency  may  specify  items  with  superTor^rTormnce  charf cteris 
e"w  tuZ'e  "  "Tetiim^nf  "-^h"'  *=''"'"""  "  '""''"*=•"'  Some':asesTold  t^at  a  r^rSo 
ha^e  held  S  ;  re,.riorn    .  '  '"""""'"  '«'•  "  P«=™«sible.'"  At  least  two  decisions,  however, 

nave  neid  that  a  restnction  to  new  equipment  was  not  justified '" 

An  interesting  recent  decision  involved  a  solicitation  for  instructional  services  that  reouired  the 
contractor  to  be  accredited  from  one  of  10  accrediting  associations.  The  protester  JntS  le 
requirement  overstated  the  Government's  needs  because  the  Army  was  not  awarding  d^reesRivne 
academic  credit,  developing  curricula,  etc.  The  Army  contended  that  the  rcstict  orw^TecSsa^  "o 
nstrctirarS'.f'-',"Ttv'"''  as  uncertified  teachers,  nonexistent  lesson  plans%n^  sutetand^rd 
instructional  matenal.  The  Comptroller  General  denied  the  protest.'" 
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Erosion  of  Competition  and  Purchasing  Limitations 

Contrary  to  the  express  purpose  of  CICA  to  increase  competition,  there  has  been  a  significant  erosion 
of  "real"  competition  in  the  last  decade.  A  1987  report  by  the  General  Accounting  Office  (GAO) 
reviewing  DOD's  compliance  with  CICA  discussed  awards  reported  by  DOD  as  based  on  full  and  open 
competition  but  actually  based  on  the  submission  of  only  one  ofTeror.'"  In  a  follow-up  audit  three  years 
later,  GAO  sampled  awards  reported  as  based  on  full  and  open  competition  and  the  submission  of  only 
one  offeror  and  found  that  the  agency  had  used  practices  inconsistent  with  full  and  open  competition  for 
one-half  of  the  sample.'"  The  attenuation  of  competition  has  a  direct  effect  on  increased  costs  to  the 
Government  because  "the  benefit  of  competition  to  both  the  government  and  to  the  public  in  terms  of 
price  and  other  factors  is  directly  proportional  to  the  extent  of  competition."  '" 

DOD  has  an  entire  program  devoted  to  the  shrinking  availability  of  sources  of  supply  and  recently 
indicated  that  "diminishing  manufacturing  sources  is  a  major  potential  problem."  '"  A  GAO  report 
stated  that  DOD  does  not  have  systems  that  provide  information  on  the  magnitude  and  extent  of  the 
problem  of  diminishing  sources  but  the  examples  listed  of  causes  of  the  problem  included  only  suppliers 
ceasing  production,  discontinuing  distribution,  or  moving  to  a  foreign  country.'"  The  fact  that  vendors 
may  simply  choose  not  to  sell  to  the  Government  was  not  mentioned  as  a  possible  cause  (although  GAO 
did  say  that  the  private  sector  is  increasingly  more  sensitive  to  its  commercial  customers  rather  than 
DOD). 

In  addition  to  the  decline  in  the  amount  of  competition,  the  quality  of  competition  in  government 
contracting  has  decreased  in  the  last  decade.  The  quality  of  competitioi.  has  eroded,  not  because  of  the 
increased  use  of  a  particular  method  of  competition  (competitive  proposals),  but  because  of  the  failure 
to  apply  effective  rules  of  competition  to  this  method.  Competition  by  sealed  bidding  has  been 
recognized  for  over  a  century  as  a  method  of  reducing  costs,  fraud,  and  favoritism.  The  reason  this 
method  is  effective  is  that  the  rules  of  competition  are  fully  disclosed  (timely  bids,  responsive  bids, 
evaluation  factors,  bid  guarantees,  etc.),  there  are  objective  standards  for  the  competition,  the  bids  are 
publicly  opened  to  ensure  the  integrity  of  the  system,  and  award  is  made  to  the  low  responsive  bidder 
(with  "responsibility"  determined  separately). 

As  discussed  in  this  section,  there  are  factors  and  circumstances  currently  associated  with  competitive 
proposals  that  are  the  antithesis  to  any  form  of  competition;  namely,  indefinite  or  ambiguous  goals  {i.e., 
products  or  services),  undisclosed  rules  of  competition,  discretionary  application  of  the  rules,  and 
discretionary  enforcement  of  the  rules.  The  presence  of  one  or  more  of  these  factors  or  circumstances 
undermines  competition  and  causes  competitors  to  lose  faith  in  the  integrity  of  the  system.  When  this 
occurs,  as  in  any  type  of  competition,  many  of  the  best  competitors  elect  not  to  participate.  In  most 
cases,  a  bad  rule  is  better  than  no  rule,  and  consistent  application  and  enforcement  of  a  bad  rule  often 
is  better  than  discretionary  application  and  enforcement  of  a  good  rule. 

Discretion  and  flexibility  are  desirable  procurement  goals  in  selecting  different  methods  of  procure- 
ment or  evaluation  factors  for  different  circumstances,  but  discretion  and  flexibility  in  applying  or 
enforcing  the  rules  of  competition  to  each  method  or  evaluation  factor  are  not.  In  sealed  bidding,  when 
you  name  the  game,  you  disclose  the  rules.  In  competitive  proposals,  as  discussed  below,  offerors  do  not 
know  if  the  "game"  is  low  price,  best  product,  lowest  risk,  highest  quality,  etc.  Government  buyers 
prefer  the  "cafeteria  plan"  of  source  selection,  i.e.,  look  at  what  is  offered  and  then  decide  what  is 
"wanted"  and  what  can  be  purchased  with  the  available  funds.  This  method  of  selection  not  only  has  led 
to  higher  prices  but  also  has  seriously  eroded  one  of  the  most  basic  historical  limitations  on  government 
spending — the  so-called  "minimum  needs"  doctrine  that  has  restrained  unnecessary  acquisitions  for 
over  100  years.  The  factors  and  circumstances  that  have  contributed  to  the  erosion  of  competition  and 
the  limitation  on  government  sp>ending  will  be  discussed  in  this  section. 

Specifications 

It  is  a  basic  tenet  of  federal  procurement  law  that  specifications  must  be  sufficiently  definitive  so  as 
to  permit  competition  on  a  common  basis.'"  CICA  and  the  FAR  require  that  specifications  be 
developed  "in  such  manner  as  is  necessary  to  obtain  full  and  open  competition."  "°  This  important  and 
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specific  statutory  requirement  (to  do  whatever  is  necessary)  is  almost  never  mentioned  in  bid  protest 
cases.  The  Comptroller  Genera!  has  stated  that,  in  addition  to  treating  potential  suppliers  fairly  they 
should  be  informed  "as  fully  as  possible  of  what  it  is  the  Government  needs."  '"  Competitors  must  be 
given  enough  information  to  know  what  they  are  competing /or  and  what  they  are  competing  against '« 
"Loose"  specifications  are  similar  to  the  poet  Robert  Frost's  description  of  free  verse— it  is  like  playing 
tennis  with  the  net  down.  Contracting  agencies  have  the  responsibility  for  drafting  proper  specifica- 
tions.'" The  preparation  of  specifications  and  statements  of  work  is  a  skill  that  is  rarely  emphasized  or 
even  recognized  in  the  Government.  (The  development  of  courses  of  instruction  for  government 
personnel  m  this  area  might  be  the  best  "investment"  the  Government  could  make  in  cost  reduction  ) 
It  is  a  fundamental  principle  of  procurement  law  that  ambiguous  specifications  preclude  competition 
on  a  common  basis.'"  An  ambiguity  exists  if  the  specifications  are  subject  to  more  than  one  reasonable 
mterpretation.'"  For  example,  a  specification  requirement  for  "first  class  material  and  workmanship" 
was  not  sufficiently  definite  because  the  phrase  was  subject  to  varying  degrees  of  interpretation  '« 
Specifications  permitting  different  offerors  to  assume  different  requirements  would  improperly  permit 
proposals  to  be  prepared  on  different  cost  and  technical  bases.'"  Procuring  agencies  have  argued  that 
industry  standards  have  not  been  developed  and  offerors  should  be  permitted  to  propose  whatever 
product  they  choose,  but  the  flaw  in  the  argument  is  that  it  permits  each  offeror  to  define  the 
specification  for  itself  and,  to  the  extent  that  offerors  do  so  differently,  they  are  not  competing  on  an 
equal  basis.'"  Other  government  agencies  make  the  equally  erroneous  decision  to  reject  an  offer  that 
interprets  the  specification  differently  from  the  agency.'"  One  impediment  to  convincing  agencies  that 
specifications  and  statements  of  work  should  be  more  definite  is  the  Comptroller  General's  position  that 
specifications  need  not  be  drafted  in  such  detail  as  to  eliminate  all  risk  or  remove  every  uncertainty  *» 
Precise  design  specifications  describing  how  a  product  will  be  manufactured  are  not  required.  The 
Comptroller  General  has  said,  in  fact,  that  design  specifications  "are  generally  inappropriate  if  an 
agency  can  state  its  minimum  needs  in  terms  of  performance  specifications  which  alternate  designs 
could  meet."  »'  Performance  specifications  leave  to  the  contractor  the  responsibility  of  choosing  the 
means,  methods,  and  techniques  for  accomplishing  the  contract  work.»=  The  Comptroller  General  has 
said  he  will  not  object  to  specifications  that  are  "written  around"  design  features  of  a  particular  item 
where  the  design  specified  is  necessary  to  meet  the  agency's  minimum  needs,"'  but  that  restricting  a 
solicitation  to  a  specific  make  and  model  does  not  meet  the  requirement  for  full  and  open  competition."* 
A  major  problem  with  ambiguous  specifications  is  the  risk  placed  on  contractors.  If  specifications 
contain  a  patent  or  obvious  ambiguity,  the  contractor  is  under  a  duty  to  inquire  and  seek  clarification."' 
The  problem  is  the  well-recognized  "gray  area"  between  when  an  ambiguity  is  obvious  and  when  it  is 
not."*  The  critical  issue  is  the  degree  of  scrutiny  reasonably  required  in  reviewing  specifications."'  The 
courts  and  boards  of  contract  appeals  necessarily  have  the  advantage  of  20-20  hindsight  when  deciding 
this  issue  (and  have  not  experienced  the  pressures  and  time  constraints  in  preparing  bids  or  proposals). 
In  competitive  proposals,  an  offeror  can  "interpret"  the  specification  in  its  proposal  (shifting  the  burden 
of  clarification  back  to  the  Government)  and  clarify  issues  in  discussions.  However,  inadequate 
specifications  always  undermine  competition,  and  this  factor  almost  always  is  ignored  in  "reform" 
initiatives.  It  is  a  popular  misconception  that  a  low  price  means  poor  quality.  If  you  are  buying  or  selling 
gold  and  specify  98  percent  purity,  the  price  is  irrelevant  to  quality  if  you  specify  the  purity  required, 
inspect  to  assure  the  product  conforms,  and  reject  any  nonconforming  products. 

Undisclosed  Evaluation  Plan 

Government  agencies  enjoy  broad  discretion  in  the  selection  of  evaluation  factors,  and  those  factors 
and  the  evaluation  scheme  will  be  upheld  so  long  as  the  criteria  used  reasonably  relate  to  the  agency's 
needs."'  As  discussed  above,  the  procurement  statutes  and  regulations  require  that  the  evaluation 
factors  and  subfactors,  and  the  relative  importance  assigned  to  each,  be  included  in  solicitations  for  bids 
and  proposals."*  The  Comptroller  General  has  said  it  is  "fundamental  that  offerors  should  be  advised  of 
the  basis  on  which  their  proposals  will  be  evaluated."  ""  He  has  even  released  the  source  selection 
scoring  plan  in  a  bid  protest  case  because  it  is  "necessary  to  give  the  protesters  a  meaningful 

PuMlshod  by  THE  BUREAU  OF  NATIONAL  AFFAIRS,  INC..  Washington.  D.C.  20037 


174 


SPECIAL  SUPPLEMENT 


S-17 


opportunity  to  develop  their  protests." '"  Nevertheless,  the  Comptroller  General  has  consistently  held 
that  only  the  "broad  scheme  of  scoring  to  be  employed"  need  be  disclosed  to  competitors  in  the 
soliciution.^"  Ths  precise  scoring  method  to  be  used  need  not  be  disclosed."'  These  plans  are  internal 
agency  instructions  and,  as  such,  do  not  give  outside  parties  any  rights."* 

Although  the  general  rule  is  that  an  agency  may  not  double  count,  triple  count,  or  otherwise  greatly 
exaggerate  the  importance  of  any  listed  evaluation  factor,'"  the  failure  to  disclose  the  evaluation  plan 
poses  a  real  problem  in  determining  whether  this  will  be  done.  For  example,  "experience  might  be 
considered  by  the  agency  to  be  a  legitimate  consideration  under  a  number  of  evaluation  factors. 
Likewise  "sUffing"  was  found  to  be  a  legitimate  consideration  under  several  evaluation  subfactors. 
The  failure  to  disclose  the  plan  also  may  deprive  competitors  of  the  knowledge  that  bonus  or  penalty 
points  will  be  used  in  scoring.'"  It  is  particulariy  difficult  to  understand  how  an  evaluation  plan  can  be 
upheld  as  satisfying  the  requirements  for  full  and  open  competition  when  the  undisclosed  plan  allocated 
points  for  performance  exceeding  satisfactory  compliance.'"  In  upholding  an  undisclosed  point  sconng 
plan  involving  a  brand-name-or-equal  solicitation,  the  Comptroller  General  said: 

In  a  competitively  negotiated  brand  name  or  equal  solicitation,  we  consider  unobjectionable 
comparative  technical  scoring  where  non-brand  name  equipment  may  receive  a  higher  technical 
score  than  the  brand  name,  if  its  performance  is  technically  superior  to  the  brand  name.  The 
solicitation  here  clearly  put  offerors  on  notice  that  offers  would  be  comparatively  evaluated  on  a 
point-scored  basis,  provided  technical  evaluation  factors,  and  instructed  offerors  to  indicate  the 
extent  to  which  the  offered  unit  "meets  or  exceeds"  the  requirements.  Consequently,  we  think  it 
was  unreasonable  for  the  protester  to  assume  that  a  proposal  of  the  brand  name  would  be  scored 
equal  to  an  offer  possessing  merit  beyond  the  minimum  requirements  specified  in  the  RFP.  See 
generally  Computer  Sciences  Corp.,  B-1 89223,  Mar.  27,  1978,  78-1  CPD  1  234.  Thus,  the  fact 
that  the  protester  may  have  been  misled,  while  unfortunate,  does  not  render  the  evaluation 
improper.''" 

Another  problem  in  failing  to  disclose  the  evaluation  plan  is  that  competitors  are  unable  to  determine 
whether  or  not  the  plan  will  give  the  source  selection  official  a  clear  understanding  of  the  relative  merits 
of  proposals."'  In  one  decision,  the  undisclosed  evaluation  plan  had  10  separate  evaluation  factors  with 
undisclosed  point  scores  assigned  to  them  for  use  by  the  evaluators.  The  undisclosed  evaluation  plan 
even  reflected  that  the  technical  evaluators  were  to  use  a  scoring  guideline  different  from  that  to  be 
used  by  the  contracting  officer,  who  was  the  source  selection  authority.  The  protest  was  sustained  for 
other  reasons,  but  disclosure  of  the  evaluation  plan  initially  in  the  solicitation  could  have  resulted  m 
amendments  that  would  have  avoided  the  issues.'" 

It  is  most  difficult  to  understand  why  agencies  are  not  required  to  disclose  the  sconng  system  to  be 
used  Disclosure  would  eliminate  the  problems  of  determining  the  relative  importance  of  evaluation 
factors  for  disclosure  and  the  problems  that  will  be  caused  by  the  new  requirement  in  FASA  (discussed 
below)  to  disclose  when  factors  are  "significantly"  more  or  less  important  than  cost.  If  the  sconng 
system  is  valid,  it  should  result  in  the  Government  receiving  proposals  more  closely  responsive  to  what  it 
wants  If  "technical"  is  rated  90  percent  and  cost  is  rated  10  percent,  proposals  will  be  structured  in  an 
entirely  different  manner  than  they  will  be  if  cost  is  90  percent  and  technical  factors  are  rated  10 
percent  The  only  reasonable  explanation  is  that  the  agencies  want  to  use  the  "cafetena  plan  selection 
method  of  waiting  to  see  what  is  offered  before  deciding  on  the  definite  scoring.  The  failure  to  disclose 
the  evaluation  method  has  an  obvious  and  adverse  impact  on  competition.  By  analogy  to  football,  it  is 
like  having  a  tie  game  with  one  play  left  and  you  do  not  know  how  many  poinU  you  wUl  get  if  you  score 
by  running  the  ball,  passing,  or  kicking  a  field  goal.  The  Government  will  get  much  more  "responsive 
proposals  if  it  discloses  the  scoring  system.  «         r 

The  writer  actually  experienced  this  problem  in  trying  to  convince  the  chief  procurement  officer  ot  a 
local  public  agency  in  the  Dallas  area  to  disclose  the  ratings  to  be  used  in  evaluaung  the  systems  offered 
by  competitors.  After  vague  and  indefinite  answers,  the  writer  asked.  "Who  knows  what  the  sconng 
system  will  be?"  The  answer  was:  "Only  the  Shadow  knows." 
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Undisclosed  Evaluation  Factors 

Undisclosed  evaluation  plans  prevent  competitors  from  knowing  how  evaluation  far.nr.      u  u 
scored.  Another  significant  reason  that  competition  has  been  eroded  is  thaT  covernme^/  j"  ^ 

disclose  all  of  the  evaluation  factors  and  subfactors  that  will  be  st'ed  o  SerwL  ^onfS  '°  T 
evaluation.  This  problem  exists  notwithstanding  an  absolute,  unequivocarmanSre  from  ?nnL  V^' 
such  factors  be  disclosed  in  solicitations.  •       w  '  ocai  manaate  trom  Congress  that 

Congress  first  required  disclosure  of  evaluation  factors  in  CICA    which  rennir^  c„r  •.  .• 

mclude  "all  significant  factors  (including  price)  which  the  execntiJ.  7          ^  solicitations  to 

consider"  in  evaluating  competitive  pJ^^is  L^';    i  ^^el  ^  mpor u^c^  "  '° 

implemented  in  Federal  Acquisition  Circular  84-5  by  providing  in  FAnTefiOsre^h  T  ^^' 

clearly  state  the  evaluation /«.,o..  and  any  significant  .u^^^ha^  wil^^clnsid  r\V  inZr 

source  selections  and  their  relative  importance."'  The  Comotroller  GenerTc  °V  '"  making 
emasculated  the  requirement  by  holding  that  ageLt  d°7no  tve   o  d^^^^^^^^ 

were  reasonably  related  to  or  encompassed  by  the  disclosed  criteria  ^wfh            f .  ^r       "  ^^^^ 

related  to  Ihc  slated  crilepia  so  that  olTerors  would  reasonaWv  eiDect  them  to  he  Zl.ZT    .^ 

rr:':,r;T2:rdrjr,:rt:;^-?S"^^^^^^^ 

evaluation  subfactors  to  be  revealed  to  competitors  even  in  bid  proTesTmes"  '"■"'" 

evis,a^:?r.hit'f„rd»cr^uS™SL^:r;ffinT^^ 

committee  report  accompanying  the  bill  said:  ^    ^      ^         ^°  consider."'  The 

In  reviewing  this  issue  the  committee  became  cognizant  of  an  i«.iP  th,t  if  ,ic„  k  r  a 
ThLTf  ^"r''°".-^''^  "-'"y  °f  the  department's  stltemem^n  the  sdi"  tat  ^  of  th  fa  ^^^s'n 
wh  ch      will  base  its  source  selection  decision.  Industry  complained  that  the  Jva  uation    ac  or" 

deoartlnt  t  ,  '''^•.°'  "."'  "°'  '"'^"'^""^  '^"^''^^  '°  ^''°-  °^"ors  to  understand  what  the 
department  ruly  considered  important.  Without  that  knowledge  they  were  left  to  sJ^ctuTe  offers 
that  were  often  not  consistent  with  the  department's  needs.  The  department  on  the  oSer  Sand 
was  concerned  that  if  it  were  required  to  state  in  the  solicitation  the  evaluation  criteria  including' 
a  1  ubfactors  and  the  weights  that  would  be  given  those  factors.  theTernmn  would  1o^^ 
wS t^halt?  ^'^  '"'  °''"-  ^"'  '""^  '"^^^^  ^"'^^-"^  -^  *^  °ften  r^ui'redTo' mS: 

nnlit  !°"""'!l"  '^^""'"  '';"'  '"°"«^  '^^  importance  of  the  solicitation  containing  clear  and 
unambiguous  descriptions  of  each  significant  evaluation  factor  and  its  relative  imZtanS  Th"s 
becomes  even  more  significant  if  the  department  intends  to  award  without  TcusJ^SS'  The 

o?r'i?  Se"  siteTcr '7  '"^^  '""^  '^'T''  ^"'^  """"^  -"--  ">  atndingSn  ml 
01  title  10  United  States  Code,  to  require  the  department  to  include  in  its  solicitations  a  statement 

recolenl       '""t'"'  ''''"'"°"  ^^'=^°"'  ""'  ^"  ^'8"'fi^«"t  ^""factors  as  wel .  Finluy   k 

muTdeartv  est^bS  ?h'f  '?  T"''  '"'' '"  ""/"'"'"^  ^''^  =^^'"^^'°"  f-^°"-  ^^e  depar^mem 
must  Clearly  establish  the  relauve  importance  of  the  factors  included  in  the  solicitation    The 

Z-fi  f  'T"''^"r  '^'  "^^P^"""'  '°  P'°'^'''  ''  '""^h  detail  as  po  sible  in  de  cr  bTng  ^^^ 
significant  evaluation  factors  and  subfactors.'"  uc^gnoing  ine 

JnLhfJ!!r'°"7  ^^"^'^'  recognized  that  this  meant  the  solicitation  should  contain  "clear  and 
unambiguous  information  concerning  how  offers  will  be  evaluated."  "' 
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The  Comptroller  General,  however,  continues  to  hold  that  factors  "encompassed  by  or  related  to."  "' 
or  "which  might  be  taken  into  account"  "'  in  evaluating,  identified  criteria  need  not  be  disclosed.  With 
respect  specifically  to  the  disclosure  of  evaluation  subfactors  even  by  DOD  agencies,  the  Comptroller 
General's  position  is  that  areas  reasonably  related  to  or  encompassed  by,"*  or  "intrinsically  related 
to,"  "'  the  stated  criteria  do  not  have  to  be  disclosed  in  the  solicitation.  Thus,  the  Comptroller  General 
held  that  "risk"  did  not  have  to  be  disclosed  as  an  evaluation  factor  or  subfactor  because  consideration 
of  risk  is  inherent  in  the  evaluation  of  proposals."'  The  logical  refutation  of  this  position  is  that,  under 
this  view,  subfactors  never  would  have  to  be  disclosed.  All  subfactors,  by  definition,  are  reasonably 
related  to  or  encompassed  by  the  primary  factors  (otherwise,  they  would  not  be  jwifactors). 

The  General  Services  Administration  Board  of  Contract  Appeals  (GSBCA)  takes  a  different  view  of 
the  disclosure  requirements.  In  susuining  a  protest  in  which  the  Marine  Corps  did  not  disclose  it  was 
evaluating  whether,  and  how  much,  an  offeror's  proposal  exceeded  the  Government's  needs  (and  to 
which  a  dollar  value  was  assigned),  the  Board  said: 

The  Board  has  held  that  any  factor  which  significantly  contributes  to  how  a  potential  offeror 
structures  its  proposal  or  which  affects  the  selection  of  an  awardce  should  be  disclosed  in  the 
solicitation.  Systemhouse  Federal  Systems.  Inc.,  GSBCA  9313-P,  88-2  BCA  II  20,603,  at  104,122, 
1988  BPD  H  33,  at  13.  The  fact  that  SAC  would  be  examining  the  technical  proposals  to  determine 
whether  they  exceeded  the  requirements  of  the  solicitation  and  would  be  assigning  a  dollar  value  to 
those  elements  is  such  a  significant  factor.  Offerors  may  structure  their  proposals  differently  and 
may  include  additional  features  in  their  proposals  based  on  this  knowledge.  The  proposal  an  offeror  . 
submits  based  on  the  terms  of  this  solicitation  could  be  markedly  different  than  the  proposal  which 
may  have  been  submitted  if  the  evaluation  factors  and  cost  savings  adjustment  had  been  disclosed. 
Thus,  the  fact  that  proposals  would  be  examined  to  determine  if  they  exceeded  the  requirements  of 
the  soliciution  and  the  fact  that  a  cost  savings  adjustment  would  be  applied  to  those  elements 
which  exceeded  the  requirements  should  have  been  disclosed  in  the  solicitation."' 

The  GSBCA's  statement  explains  clearly  how  competition  has  been  eroded  by  the  failure  to  apply 
one  of  the  most  basic  rules  of  competition;  namely,  stating  what  will  be  scored.  It  also  should  be  clear 
that  the  procuring  agencies  are  depriving  themselves  of  higher  quality  proposals  by  failing  to  disclose  all 
evaluation  factors  and  subfactors.  The  awardee  under  the  present  system  may  merely  be  the  offeror  who 
had  the  best  guess  (or,  worse,  inside  information)  about  what  the  Government  really  wanted.  One  of  the 
best  expressions  of  this  argument  was  made  by  the  Comptroller  General  in  a  case  in  which  the  statutory 
requirement  to  disclose  evaluation  factors  was  inapplicable: 

Intelligent  competition  assumes  the  disclosure  of  the  evaluation  factors  to  be  used  by  the 
procuring  agency  "in  evaluating  offers  submitted  and  the  relative  importance  of  those  factors."* 

The  current  practices,  it  is  submitted,  are  inconsistent  with  "intelligent  competition." 

Subjective  and  Unnecessary  Evaluation  Factors 

One  of  the  most  important  measures  of  the  quality  of  competition  is  the  objectivity  of  the  scoring. 
There  almost  never  is  any  doubt  regarding  the  winner  of  a  marathon  race  or  a  pole  vault  competition. 
What  distinguishes  these  sports  from  professional  wrestling?  The  answer  is  rules  and  their  enforcement. 
The  integrity  of  the  competition  is  directly  proportional  to  the  objectivity  of  the  sconng  method.  The 
less  objective  the  scoring  method,  the  more  opportunity  there  is  for  the  mischief  that  competition  is 
intended  to  avoid  (favoritism,  fraud,  overspending,  etc.).  The  integrity  of  the  competition  requires  nor 
only  that  the  judges  are  satisfied  with  the  winner  but  also  that  the  competitors  believe  that  they  have 
been  treated  fairiy.  ,, 

The  quality  of  competition  in  government  contracting  has  eroded  due  to  the  increased  number  as  wen 
as  the  increased  subjectivity  of  evaluation  factors.  Subjective  scoring  permits  the  judges  to  postpone 
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nee?:::r;Xl'l^aTc^^^^^^^^^^^^  ^-P-P^n  evaluation  factors 

subjective  evaluation  factors  currenSv  ting  isfd  Tn  feder!  '°"'  ^°"''T'  '"  "''^"'"  ""^"^  "^  '^e 
Government's  actual  needs.  One  offeror  was  downJaderfh  '°"'"  "'''"°"  ^""^  ^<="<=^'  'he 
"creative  or  innovative  thoughts  " -and  comneS  1  fu   "'"  "'  P'^P"""'  ^''^  "°'  ^^ow  any 

"visionary"  approaches"'  In  another  cnn^Z,^^  f"°'^"  procurement  were  rated  for  their 

credibility."- 'proposals  o  L  are  evaTuTd  r'theXi'  "^TJ''''''  '^  '"•=  °«"=--'  "^-''^'n^ 
downgraded  in  this  area  because  the  evaTuatorrei^rteH"'  '^'^r-'nanagement  relations.  One  was 
[the  offeror]  refused  to  timely  grant  cSIt  oft    ;^^^^^^^^ 

ed  for  contaming  insufficiently  detailed  <!trilcp/wnrir  c,„„  Another  proposal  was  downgrad- 

graded  for  the  "oral  presentatiL  "  "  One  p  op^raTLs  fo^^  ^^°'~^^"'  f^^^^"""'  -«= 

organizational  chart.-  A  company's  nlans  for^S  irv  tnnri  unacceptable  because  of  the  contractor's 
Comptroller  General  has  recogTzed  tlrdiffrfn  Valuators  :n^aS";^''  '?  '""''''''''''"  ^"^  '"^ 
the  relative  merits  of  proposed  quality  control  plans  '"HoirirK  '''"'  P^^^ptions  regarding 
program  is  downgraded  foVan  i.cW  reouirement  !1TJ^'  7u^y  "^P"'"'"'  ''"^'''y  ^°"'^°' 
the  quality  program,  a  more  objective  SuaSHrThnH  f/J^^  Government's  participation  in 

plan  assigns  more  weight  to  qTa    ^  than  to  p;<SU'°^^^^^^^^^^  particularly  where  the  evaluation 

describe  the  Government's  actual  needs  .n  connl^tv,  lu  u  "  "'^  "'^  particularly  important  to 
tion  -  (/...,  how  much  "Ltis^cL"  is  enou^^^^  ""'  ''*^  "''"'^""  ''''°'  °'  ^^^^^^^  -^'^f- 

consideration  for  the  design  rabrid2e"How.vIr  ''"'«"  °^  ^  buildmg  »'  or  the  "visual  impact" 
subjective  standards  (none  of  whch' exist  Zvi^^^^^^^^^^  T"''"''  '"'  ^"''^^""^^  f°^  '^^  "^-^  °f 
describing  the  types  of  factors  pe  mitteTan^the  Lf  T  P^r'""'"')  ''^°"'*^  ^"^  established 
there  is  subjectiviS^y  involved  i"e™n1fiviasti«^^^^^^^^^  '°  ^  "'"'^  '"  ''=°""«-  ^^  ^"^'°8'^«=' 

fact^  that  are  bJng  evaluated  anr^Teriri^rallTm^SS  '"  ^'"^  "^  *="^=«-^ 

ther^^SrsTafarr^iTroTuS  'f  '[t'  ''  '"^'-^-'^  ^  ^'"-^  - 

of  a  potential  contractor  basSTn  the  SS  n^ri^  f  f  °'^''"  "?"""'"•  Comparative  evaluations 
employee  sick  leave  pol  cy  -  the  part-t!me  or  LlH^  ?  employees  401  (k)  plan  contributions  -  the 
government  contract  exJrence-th^  ^Llf  TX  "'  °^  employees  -  severance  pay  policy.- 
professional  organizations  -  seem  haritrrlte  ,n  h'  r"'"''  '°  '^'  °^''°'"'  ^""^  membe^hip  in 
evaluation  of  olerors'  ^Lrity'b^i      s  part  ^    i  ^  ^'iTZZr^ZcT  ""'r  ^  """''^^^'^^ 

su£..oJeUenc?  oVn7=al^=^^  ^  J  sSn^ ilngX^^  -"^^'- 

Gove^nmem    am3^^^^  ^'^'  unnecessary,  factors  erodes  and  undermines  competition  for  what  tSe 
Spropri^L.^""'""    ""^'-    Government    requirements    based    on    personal    preferences    are 
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Responsibility-Type  Evaluation  Factors 

In  government  contracting,  the  term  "responsible"  as  applied  to  a  prospective  contractor  has  a  well 
defined  and  consistently  applied  meaning;  namely,  a  contractor  that  can  and  will  perform  the  contract 
satisfactorily.  To  be  "responsible,"  a  prospective  contractor  must  (a)  have  adequate  financial  resources 
or  the  ability  to  obtain  them,  (b)  be  able  to  comply  with  the  delivery  or  performance  schedule,  (c)  have 
a  satisfactory  performance  record,  (d)  have  a  satisfactory  record  of  integrity  and  business  ethics,  (e) 
have  the  necessary  organization,  experience,  accounting  and  operational  controls  and  technical  skills,  or 
the  ability  to  obtain  them,  (0  have  the  necessary  equipment  and  facilities,  or  the  ability  to  obtain  them, 
and  (g)  be  otherwise  qualified  and  eligible  to  receive  award.'™  Responsibility  determinations  are  made 
after  preliminary  source  selection  (i.e.,  determination  of  low  bidder  or  best  evaluated  proposal)  and  are 
a  condition  to  all  government  purchases."'  A  prospective  contractor  must  affirmatively  demonstrate  its 
responsibility,  including  (when  necessary)  the  responsibility  of  its  proposed  subcontractors."' 

An  agency's  consideration  of  the  technical  merits  or  acceptability  of  proposals  traditionally  has  been 
separate  and  distinct  from  consideration  of  an  offeror's  responsibility."'  However,  the  Comptroller 
General  said: 

It  is  not  always  possible  to  draw  a  distinct  line  between  the  two  concepts  because  often  traditional 
responsibility  matters  are  incorporated  into  technical  evaluation  criteria  used  in  negotiated 
procurements,  and  where  an  agency  uses  traditional  responsibility  criteria  to  assess  technical  merit 
or  acceptability,  the  technical  evaluation  may  involve  consideration  of  an  offeror's  capability  as 
well  as  its  proposed  approach  and  resources.*^' 

Nevertheless,  the  solicitation  must  advise  offerors  that  traditional  responsibility  criteria  will  be 
comparatively  evaluated.'" 

Examples  of  responsibility-type  factors  that  have  been  used  for  comparative  evaluation  in  source 
selection  include  (1)  financial  capability,"*  (2)  production  capability,"'  (3)  facilities,"*  (4)  equipment,"* 
(5)  staffing,'"  (6)  purchasing  system,"'  (7)  production  techniques,"'  (8)  delivery  schedule,"'  (9) 
schedule  realism,"*  (10)  business  practices,"'  (11)  safety,"*  (12)  spare  parts  availability,"'  (13) 
knowledge  of  local  law,"*  and  (14)  warranty."' 

Two  responsibility  factors  arc  particularly  troublesome.  The  first  is  "corporate  experience."  It  causes 
problems  because  the  evaluation  sometimes  is  limited  to  the  corporate  entity  '*  while  at  other  times  it 
includes  consideration  of  the  corporation's  officers  and  key  personnel "'  and  even  subcontractors.'"  The 
second  problematic  responsibility  factor  is  "risk."  SoliciUtions  sometimes  delineate  specific  types  of  risk 
to  be  evaluated  {e.g.,  management,  operational,  technical,  cost,  and  performance)."'  The  Comptroller 
General  holds,  however,  that  risk  is  inherent  in  all  evaluations  of  technical  proposab."*  Therefore, 
evaluation  of  risk  is  permitted  in  the  same  procurement  as  a  separate  evaluation  factor  and  as  a 
consideration  in  evaluating  other  factors.'"  Since  "risk"  has  a  negative  value,  another  problem  with  this 
factor  is  how  to  evaluate  the  probability  of  negative  events.'" 

The  use  of  responsibility-type  evaluation  factors  erodes  competition  and  purchasing  limitations  by 
raising  critical  issues  for  both  potential  contractors  and  the  Government.  For  potential  vendors,  the 
issue  is  "how  much  is  enough?"  Is  this  procurement  worth  the  time,  effort,  and  cost  to  compete?  Will 
my  financial  resources,  facilities,  etc.,  be  compared  with  those  of  General  Motors,  IBM,  etc.?  For  the 
Government,  an  issue  should  be  "how  much  is  too  much?"  Will  an  offeror's  $50  million  in  financial 
resources  justify  paying  a  price  premium  for  janitorial  services  when  compared  with  a  proposed 
contractor  with  only  $5  million  in  resources?  There  may  even  be  a  scale  of  points  based  on  years  of 
experience."'  However,  the  issue  is  not  how  much  the  experience  should  be  scored  but  how  much  is 
more  than  "enough."  One  proposal  was  rated  superior  partly  because  the  offeror  had  100  years  of 
corporate  experience.'"  In  addition,  there  is  always  the  question  of  whether  the  offeror  had  10  years  of 
experience  or  merely  one  year's  experience  10  times.  Competition  is  prejudiced  because  there  is  no 
statutory  or  regulatory  guidance  to  limit  the  evaluation  of  responsibility  factors  to  the  amount  or  level 
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that  is  adequate  for  the  performance  of  the  contract.  As  the  Comptroller  General  said  when  a  protester 
claimed  its  superior  financial  condition  deserved  a  higher  score: 

The  Navy  did  not  rate  (the  protester's  proposal]  superior  because,  it  explains,  "it  is  hard  to 
envision,  let  alone  quantify,  any  added  benefit  to  the  agency  resulting  from  massive  revenues; 
[ojnce  the  financial  condition  and  capability  of  an  offeror  is  deemed  to  be  sufficient  to  support 
performance  of  the  contract,  a  rating  of  'acceptable'  is  entirely  appropriate."  "* 

When  the  problem  is  raised,  the  Comptroller  General  points  out  that  Congress  has  specifically 
recognized  in  10  U.S.C.  §  2305(a)(3)  and  41  U.S.C.  §  253a(c)  that  responsibility-related  factors,  such 
as  management  capability  and  prior  experience,  are  appropriate  considerations  in  assessing  the  quality 
of  proposals.""  However,  these  laws  do  not  say  the  evaluation  may  be  entirely  subjective  with  no 
limitation  to  "adequacy." 

Exceeding  Government  Requirements 

Another  circumstance  that  has  had  an  adverse  effect  on  competition  and  government  purchasing 
limitations  is  that  evaluation  points  are  awarded  for  exceeding  the  Government's  requirements  set  forth 
in  the  solicitation.  The  practice  sometimes  is  expressed  as  little  more  than  a  differentiation  that  awards 
a  higher  score  to  a  proposal  that  exceeds  the  minimum  requirements  than  to  one  that  merely  meets  the 
requirements."'  The  "cafeteria  selection"  nature  of  this  approach  was  described  as  follows: 

We  do  not  think  that  it  is  necessary  or  even  practicable  to  assign  specific  weights  in  a  solicitation  to 
enhancements,  the  nature  of  which  the  agency  cannot  be  aware  of  until  they  are  actually  proposed 
by  an  offeror.  It  is  our  view  that  such  enhancements  should  be  evaluated  under  the  appropriate 
evaluation  factor  or  subfactors  in  the  solicitation  and  assigned  the  weight  in  the  overall  evaluation 
commensurate  with  the  weight  given  to  the  factor  or  subfactor  in  the  solicitation's  evaluation 
scheme.  Our  view  of  the  record  indicates  to  us  that  this  was  done  here.*" 

Solicitations  sometimes  advise  competitors  that  their  proposals  will  be  given  poinU  for  exceeding  the 
requirements."'  In  other  cases,  the  Comptroller  General  has  held  that  the  mere  fact  that  the  solicitation 
provides  for  comparative  judgments  of  technical  evaluation  criteria  is  notice  that  an  agency  may  rate 
one  offeror  higher  than  others  for  exceeding  the  requirements."*  At  other  times,  the  source  evaluation 
plan  provides  that  points  are  earned  only  if  a  critical  part  exceeds  the  technical  specifications."' 
Occasionally,  the  Comptroller  General  will  hold  that  it  is  improper  to  award  higher  points  for  exceeding 
the  requirements.**  The  practice  is  common,  however,  and  examples  of  awarding  higher  scores  for 
exceeding  the  solicitation  requirements  include  performance  capability,*"  equipment,*"  additional 
personnel,"*  and  organization  and  staffing."" 

Competitive  evaluations  that  award  points  for  exceeding  the  Government's  requirements  raise  real 
questions  as  to  whether  there  is  genuine  competition  at  all.  It  is  difficult  enough  to  compete  to  meet  the 
requirements,  but  with  undisclosed  evaluation  plans,  undisclosed  and  subjective  evaluation  factors,  etc., 
how  can  there  be  any  meaningful  competition  to  exceed  the  requirements?  How  much  more  than  the 
requirements  is  desired  (and  will  be  awarded  points)?  In  what  areas  are  additional  performance  or 
capabilities  desired?  What  will  you  be  competing  against?  Finally,  how  can  the  Government  justify 
paying  a  higher  price  for  something  that  exceeds  its  actual  needs  as  reflected  by  the  specification 
requirements? 

Best  Value  Procurements 

The  label  "best  value"  procurement,  although  much  in  vogue  today,  neither  broadens  nor  narrows  the 
discretion  agencies  always  have  exercised  in  conducting  cost/technical  tradeoffs.'"  The  practice 
sometimes  is  called  "greatest  value."  '"  Essentially,  it  merely  means  that  there  is  no  requirement  that 
the  contract  be  awarded  based  on  the  low  price,'"  and  this  subject  could  constitute  a  completely 
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separate  topic  for  discussion.'"  The  evaluation  may  be  based  on  dividing  the  technical  evaluation  point 
score  by  the  total  proposed  price  to  obtain  a  price/quality  ratio.'"  This  practice  was  a  standard 
technique  used  in  the  Navy's  technical  evaluation  manual  for  turnkey  family  housing  at  least  as  early  as 
1975.'"  Another  "best  value"  evaluation  factor  also  much  in  vogue  today  is  "past  performance."  This 
topic  likewise  is  too  broad  to  cover  here '"  and  has  many  inherent  problems,  risks,  and  effects  on 
competition.  Past  performance  expressly  contemplates  paying  a  price  premium  based  on  evaluation  of 
the  types  of  factors  previously  discussed  in  this  article. 

The  only  illustration  of  the  potential  impact  of  this  method  on  competition  and  purchasing  limitations 
will  be  a  hypothetical  example  of  a  solicitation  by  the  General  Services  Administration  for  automobiles 
for  the  GSA  motor  pool.  If  the  solicitation  were  issued  on  a  "best  value"  basis  with  "technical"  (defined 
as  engineering,  appearance,  comfort,  and  warranty)  rated  70%  and  cost  30%,  it  is  possible  that  a 
Cadillac  could  win  over  a  Ford  or  Chevrolet.  This  result  would  not  mean,  however,  that  the  Government 
actually  needs  this  higher  cost  transportation. 

Impact  on  Small  Business  Concerns 

One  of  the  most  serious  erosions  of  competition  (and  perhaps  the  most  subtle)  has  been  the  adverse 
impact  of  current  procurement  practices  on  small  business  concerns  and  minority  enterprises.  No  small 
business  concern  may  be  precluded  from  award  because  of  nonresponsibility  without  referral  of  the 
matter  to  the  Small  Business  Administration  (SBA)  for  a  final  determination  (and  possible  issuance  of 
a  certificate  of  competency).'"  Application  of  responsibility-type  evaluation  factors  on  a  pass/fail  or 
go/no  go  basis  that  results  in  the  elimination  of  a  small  business  concern  from  competition  without 
referral  of  the  matter  to  the  SBA  is  improper.'"  However,  a  proposal  from  a  small  business  concern  may 
be  rejected  as  unacceptable  based  on  a  relative  assessment  of  responsibility-type  factors  without  a 
referral  to  the  SBA.'» 

it  is  relatively  easy,  therefore,  to  eliminate  small  business  concerns  from  competition  merely  by 
including  responsibility-type  evaluation  factors  in  the  solicitation  and  then  comparing  the  small  business 
concern's  capabilities  with  much  larger,  more  experienced  companies  (even  if  the  greater  capabilities  or 
resources  of  the  large  businesses  exceed  the  Government's  actual  needs).  Examples  of  the  comparative 
evaluations  of  responsibility-type  factors  that  have  resulted  in  small  business  concerns  and  minority 
enterprises  being  eliminated  from  competition  for  government  contracts  include  (a)  corporate  exper- 
ience,"' (b)  corporate  resources,'"  (c)  management  capability,'"  (d)  production  capability,"'  (e) 
staffing  for  cost  tracking  and  control,'"  (0  personnel  experience,'"  (g)  personnel  qualifications,'"  (h) 
demonstrated  expertise  and  capability,"*  and  (i)  management  and  staffing."*  It  bears  noting  that,  in  not 
one  of  these  decided  cases  was  a  determination  made  that  the  small  business  concern  was  not  capable  of 
performing  the  contract  satisfactorily.  Rather,  in  each  case  someone  else  was  more  capable. 

In  recognition  of  the  shaky  ground  on  which  the  application  of  responsibility-type  evaluation  factors 
to  small  business  concerns  rests,  agencies  have  been  instructed  how  to  structure  the  solicitation  to  avoid 
referrals  to  the  SBA.  The  recent  Guide  to  Best  Practices  for  Past  Performance  issued  by  the  Office  of 
Federal  Procurement  Policy  (Interim  ed.  May  1995)  states  at  page  12: 

To  make  clear  from  the  outset  that  past  performance  is  being  used  as  an  evaluation  factor,  it 
should  be  included  in  the  solicitation  as  a  factor  against  which  offerors'  relative  rankings  will  be 
compared.  Agencies  should  avoid  characterizing  it  as  a  minimum  mandatory  requirement  in  the 
solicitation.  When  used  in  this  fashion — to  make  a  "go/no  go"  decision  as  opposed  to  making 
comparisons  among  competing  firms — it  will  be  considered  part  of  the  responsibility  determina- 
tion. As  such,  it  will  t^  subject  to  review  by  the  Small  Business  Administration  under  the 
Certificate  of  Competency  process. 

The  effective  elimination  of  small  business  concerns  from  competition  excludes  numerous  qualified 
competitors  and  creates  a  subtle  restriction  on  competition  to  larger,  over-qualified  competitors  without 
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justifying  that  such  a  restriction  is  necessary  to  meet  the  Government's  actual  needs  Resoonsibilitv 
-type  evaluation^  factors  also  favor  the  large  businesses  that  already  have  the  facilities  financal 
resources  etc.,  over  the  small  business  concerns  that  only  have  the  "ability  to  obtain"'  them  as 
permitted  under  responsibility  determinations.'" 

Previous  administrations  and  congresses  have  wrestled  with  the  problem  of  inducing  covernment 

l^l''T,o^?T'"'l  "'"')  r^i'  I"''""'  '°""''"''-  '"  "  memorandum  for  the  Defense  Secretary  dated 
Feb.  6,  1961,  President  John  F.  Kennedy  said: 

I  note  that  Congress  has  once  again  criticized  the  Department  of  Defense  for  not  givine  more 
contracts  to  small  business.  This  is  an  old  complaint.  I  think  it  would  be  useful  for  you  to  have 
someone  look  into  exactly  how  this  is  handled  and  whether  it  is  possible  for  the  Defense 
Department  to  put  more  emphasis  on  small  business.  If  it  isn't  possible  for  us  to  do  better  than  has 
been  done  in  the  past  I  think  we  should  know  about  it.  If  it  is  possible  for  us  to  do  better  we  should 
go  ahead  with  it  and  I  think  we  should  make  some  public  statements  on  it.  Would  you  let  me  know 

2D0Ut  this : 

The  most  discouraging  aspect  of  this  problem  is  not  that  small  business  firms  do  not  get  the  contracts 
but,  rather,  that  the  taxpayers  are  deprived  of  the  benefit  of  the  lower  prices  that  presumably  would 
result  from  their  competition  in  the  contracting  process. 

The  Minimum  Needs  Doctrine 

c^°M  °J"  '°°  ^*'^'''  °T,°i  '^^■"'°''  significant  restraints  on  government  purchasing  has  been  the 
sc^called  minimum  needs"  doctnne.  The  restraint  is  grounded  in  the  basic  authority  of  the  Govern- 
ment to  make  any  purchases  or  contracts.  All  contracting  authority  of  the  Government  must  be  derived 
IX,.T  .T-  T  ^o"rces;  namely,  (I)  a  statute  expressly  authorizing  a  contract  to  be  made  (a 
contract  authorization  act,  which  is  rarely  used),  or  (2)  an  appropriation  of  funds  from  which  the 
authority  to  contract  can  be  implied  (which  accounts  for  over  99%  of  all  government  purchases)  This 

Ss^onhe'tliLd'"..:?  '''  vt'°"  °l  'I'  "^""P^"""  °^  ^^^  ''^'^^'y  '^  ^^'"S  '-''  -  Secti' n 
3732  of  the  Revised  Statutes,  which  stated  that  no  contract  or  purchase  could  be  made  unless  the  same 

IS  authorized  by  law  or  is  under  an  appropriation  adequate  for  its  fulfillment.'"  However,  the  implied 

authority  extends  only  to  expenditures  which  are  necessary  or  incident  to  the  purpose  oi"  the 

appropriation.'"  The  theory  is  that  it  cannot  be  implied  that  Congress  intended  to  confer  Authority  to 

contract  for  rnore  than  the  Government's  needs.  Indeed,  the  principle  of  law  is  that  "a  legal  contract 

cannot  be  made  now  for  articles  the  Government  does  not  need."  '"  This  rule,  therefore,  was  expressed 

as  providing  that  the  Government  can  only  buy  what  it  actually  needs,  not  what  it  wants  or  desires '» 

The  rule  was  stated  by  the  Comptroller  General  as  follows: 

It  has  long  been  the  rule,  enforced  uniformly  by  the  accounting  officers  and  the  courts,  that  an 
appropriation  of  public  moneys  by  the  Congress,  made  in  general  terms,  is  available  only  to 
accomplish  the  particular  thing  authorized  by  the  appropriation  to  be  done.  It  is  equally  well 
established  that  public  moneys  so  appropriated  are  available  only  for  uses  reasonably  and  clearly 
necessary  to  the  accomplishment  of  the  thing  authorized  by  the  appropriation  to  be  done."* 

(Emphasis  added.)  Likewise,  there  is  no  authority,  under  the  doctrine,  to  include  any  provision  in 
government  contracts  that  is  not  essential  to  the  accomplishment  of  the  purpose  of  the  appropriation 
under  which  the  contract  was  made."'  The  Government's  "needs"  were  required  to  be  obtained  at  the 
most  reasonable  prices  obtainable."  »'  Applying  the  doctrine,  the  Comptroller  General  held  that 
requirements  for  automobiles  with  leatherette  upholstery  "'  and  four  camshaft  bearings  «» exceeded  the 
Oovernment  s  minimum  needs. 

There  still  is  an  Anti-Deficiency  Act, »'   which  provides  that  an  officer  or  employee  of  the 
Oovernment  cannot  make  contracts  before  an  appropriation  is  made  unless  authorized  by  law.  Without 
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a  contract  authorization  act,  the  Government's  authority  to  contract  is  still  implied  from  the 
appropriation.  The  limitation  to  contracting  only  for  the  Government's  minimum  needs  is  included  in 
the  procurement  regulations."'  A  contracting  officer  was  quoted  in  one  bid  protest  decision  as  referring 
to  the  "old  adage"  that  the  Government  drives  Chevrolets,  not  Cadillacs."' 

The  failure  to  apply  the  minimum  needs  doctrine  has  led  to  sharply  reduced  competition  and  erosion 
of  the  historical  purchasing  limitation.  How  has  this  occurred?  The  primary  reason  is  that  there  is  no 
effective  way  to  "police"  the  limitation.  The  Comptroller  General  consistently  holds  that  the  contract- 
ing agency  has  the  primary  responsibility  for  determining  its  minimum  needs  and  for  determining 
whether  an  offered  item  will  satisfy  those  needs.***  This  is  described  as  broad  discretion.*"  It  is  virtually 
impossible  to  challenge  an  agency's  determination  of  its  minimum  needs  in  a  bid  protest  environment. 
This  has  led  to  anticompetitive  practices  of  undisclosed  evaluation  plans,  undisclosed  evaluation  factors, 
proposals  exceeding  the  solicitation's  requirements,  and  comparative  evaluation  of  responsibility  factors. 
Failure  to  enforce  the  rule  permits  the  Government  to  require  services  exceeding  the  standards  in  the 
private  sector,  such  as  a  two-hour  response  time  for  Air  Force  housing  for  breakdown  of  air 
conditioning,'*  and  clean  shirts  and  pants  every  other  day,  personally  tailored  to  the  individual 
employee."' 

Source  Selection 

The  source  selection  process  also  undermines  competition  in  contracting  by  the  absence  of  rules, 
effective  standards  or  practical  enforcement.  The  process  begins  with  the  agency's  source  selection  plan. 
As  discussed  above,  agencies  are  not  required  to  disclose  the  evaluation  plan  to  competitors.  In  addition, 
the  agencies  are  not  bound  by  their  own  source  evaluation  plan  because  the  plans  are  internal  agency 
instructions  and,  as  such,  do  not  give  outside  parties  any  rights.***  Even  when  the  evaluation  plan  stated 
the  evaluation  would  be  performed  by  a  "team"  but  actually  was  done  by  the  chairman  alone,  the 
Comptroller  General  held  there  was  no  basis  for  questioning  the  award."'  Likewise,  the  qualifications  of 
the  evaluators  are  not  subject  to  challenge  (absent  fraud,  bias,  or  conflict  of  interest)  because  their 
selection  is  within  the  discretion  of  the  agency.'"  One  decision  stated: 

We  observe  that  even  if  protester  were  able  to  establish  with  a  preponderance  of  the  evidence  that 
the  evaluators  harbored  a  hidden  favoritism  towards  Integraph,  that  alone  would  provide  no  basis 
for  sustaining  a  protest  at  this  time.  We  are  all  to  some  extent  the  product  of  our  experiences  and 
that  alone  hardly  should  be  a  sufficient  basis  for  finding  prejudice.  So  long  as  the  evaluators  are 
knowledgeable  and  professionally  qualified  —  there  is  no  allegation  to  the  contrary  —  and  fairly 
conduct  their  evaluations  in  accordance  with  valid  criteria  provided  to  them,  it  is  irrelevant  that 
circumstances  beyond  their  control  have  provided  them  with  a  preponderance  of  experience  with 
the  equipment  of  one  competitor.'" 

Challenges  to  the  technical  qualifications  of  evaluators  will  not  be  considered,"'  even  when 
non-doctors  were  evaluating  physicians.'"  In  fact,  the  entire  composition  of  the  evaluation  panel  is 
within  the  agency's  discretion.'"  The  Comptroller  General  also  recognizes  that  the  individual  evaluators 
have  "disparate,  subjective  judgments  on  the  relative  strengths  and  weaknesses  of  a  proposal,"  '"  but 
this  does  not  indicate  that  the  evaluation  was  flawed."*  The  evaluators'  point  scores  are  not  binding  on 
the  source  selection  official; '"  they  are  "merely  aids  for  selection  officials."  "'  Even  the  scoring  method 
in  the  evaluation  plan  is  not  binding  on  the  source  selection  official.'" 

Source  selection  officials  have  "wide  discretion"  and  are  bound  neither  by  the  technical  scores  nor  the 
source  selection  recommendations  of  the  technical  evaluators.'"  They  have  broad  discretion  in  determin- 
ing the  manner  and  extent  to  which  they  will  make  use  of  technical  and  cost  information  and  are  subject 
"only  to  the  tests  of  rationality  and  consistency  with  the  established  evaluation  factors."  "'  This  means 
they  are  not  bound  even  by  the  conclusions  of  the  technical  experts.*" 

The  risk  of  this  almost  absolute  discretion  (subject  only  to  consistency  with  the  disclosed  factors  in 
the  RFP,  fraud,  etc.) "'  is  that  there  is  no  real  "competition"  when  rules  are  neither  disclosed  nor 
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followed.  It  is  hard  to  defend  this  process  as  true  "competition"  when  the  rules  are  not  disclosed,  are 
applied  secretly^  and  are  not  binding  when  decisions  are  challenged.  Source  selection  is  an  excellent 
example  of  where  a  bad  rule  may  be  better  than  no  rule.  As  stated  in  one  decision,  the  source  selection 
authority  was  "proud  to  be  known  throughout  the  Defense  Department  for  'going  by  the  book,'  but 
apparently  the  book  he  goes  by  is  not  the  FAR."  •*■  The  mischief  that  can  occur  under  this  process  could 
not  be  illustrated  better  than  by  the  recent  decision  of  the  Eleventh  Circuit  in  Latecoere  International, 
Inc.  V.  United  States '"  describing  the  "cheating"  and  "cooking  the  books"  that  had  occurred  in  the 
improperly  motivated  manipulation  of  the  evaluation  ratings  even  though  a  bid  protest  previously  had 
been  denied  by  the  Comptroller  General. 

Bid  Protests 

The  general  scope,  benefits,  and  shortcomings  of  the  bid  protest  system  are  beyond  the  scope  of  this 
article.  The  point  will  be  made  only  briefly  that  the  bid  protest  system  cannot  establish  effective  rules 
of  competition  and.  under  the  current  rules,  cannot  enforce  effective  rules  of  competition.  The 
discretion  granted  to  agencies  in  the  selection  process  precludes  an  effective  policing  system.  The 
Comptroller  General,  for  example,  generally  reviews  agency  decisions  in  the  source  selection  process 
only  to  see  if  they  have  any  reasonable  basis  and  are  consistent  with  the  solicitation.  This  standard  of 
review  applies  to  determining  requirements,'"  minimum  needs,"'  evaluation  of  proposals,*"  cost/techni- 
cal tradeoffs,"'  the  source  selection  decision,'™  and  conflicts  of  interest."' 

The  Comptroller  General's  standards  of  review  are  even  more  difficult  to  overcome  in  decisions 
involving  other  issues,  like  composition  of  the  evaluation  board  (requiring  fraud,  bad  faith,  conflict  of 
interest,  or  actual  bias),'"  bias  (requiring  convincing  evidence  of  specific  and  malicious  intent  to  injure 
the  protester),'"  and  bad  faith  (requiring  virtually  irrefutable  evidence  that  the  agency  had  specific  and 
malicious  intent  to  injure  the  protester).'" 

The  standard  of  review  of  the  GSBCA  is  broader  because  its  review  is  de  novo."'  The  GSBCA  applies 
the  same  standard  as  it  does  to  contracting  officers'  decisions  under  contract  disputes  procedures."'  It 
will  review  information  that  was  not  available  to  the  contracting  officer.'"  Nevertheless,  the  Board  has 
consistently  held  that,  where  the  solicitation  does  not  set  forth  specific  weights  to  be  applied  in 
conducting  cost /technical  tradeoffs,  agencies  are  accorded  "great  discretion"  in  determining  which 
proposal  is  most  advantageous  to  the  Government.'"  Reviewing  courts  also  recognize  that  contracting 
officers  are  entitled  to  exercise  discretion  upon  a  broad  range  of  issues  in  source  selection."'  The  point  of 
this  brief  discussion  is  that  the  fundamental  problems  in  eroding  competition  and  purchasing  limitations 
cannot  be  solved  merely  by  modifications  to  the  bid  protest  system.  Congress  must  prescribe — or 
require  agencies  to  prescribe — the  rules,  standards,  and  practices  to  obtain  true  competition. 

Proposals  to  Limit  Competition  Requirements 
Procurement  Reform 

There  are  several  "procurement  reform"  proposals  pending  in  Congress  that  would  limit  full  and 
open  competition.  An  analysis  of  these  proposals  is  beyond  the  scope  of  this  article.  However,  the 
proposals  will  be  mentioned  in  this  section  with  a  few  brief  comments  regarding  the  proposals  as  they 
may  relate  to  the  material  discussed  above.  The  current  procurement  reform  proposals  are  directed 
toward  having  the  Government  adopt  some  of  the  purchasing  practices  used  in  the  commercial 
marketplace.  This  reform  movement  began  with  Vice  President  Gore's  Report  of  the  National 
Performance  Review  issued  on  Sept.  7,  1993.'"  The  Report  said  that  the  Government  frequently 
purchases  low-quality  items,  or  even  wrong  items,  that  arrive  too  late  or  not  at  all.  The  Report 
concluded  by  saying  that  federal  managers  can  buy  90  percent  of  what  they  need  over  the  phone,  from 
mail-order  discounters. 

The  Administration's  point  person  on  this  reform  is  Steven  Kelman,  Administrator  of  the  Office  of 
Federal  Procurement  Policy  (OFPP).  Mr.  Kelman  was  a  professor  of  public  policy  at  Harvard 
University  before  his  appointment  to  his  current  position.  His  views  were  expressed  succinctly  in  his 
book.  Procurement  and  Public  Management,  published  before  he  took  his  current  position. 
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I,  too,  believe  that  the  government  often  fails  to  get  the  most  it  can  from  its  vendors.  In  contrast 
to  the  conventional  view,  however,  I  believe  that  the  system  of  competition  as  it  is  typically 
envisioned  antl  the  controls  against  favoritism  and  corruption  as  they  typically  occur  are  more 
often  the  source  of  the  problem  than  the  solution  to  it.  The  problem  with  the  current  system  is  that 
public  officials  cannot  use  common  sense  and  good  judgment  in  ways  that  would  promote  better 
vendor  performance.  I  believe  that  the  system  should  be  significantly  deregulated  to  allow  public 
officials  greater  discretion.  I  believe  that  the  ability  to  exercise  discretion  would  allow  government 
to  gain  greater  value  from  procurement."' 

In  view  of  the  discussion  in  the  previous  sections  of  this  article,  it  is  respectfully  suggested  that  the 
discretion  to  exercise  "common  sense  and  good  judgment"  is  a  two-edged  sword.  Discretion  is  uniformly 
permitted  and  upheld  in  the  competitive  source  selection  phase  of  government  contracts,  but  many  more 
procurement  problems  in  source  selection  have  been  caused  by  the  discretion  public  officials  have 
exercised  than  by  the  lack  of  discretion. 

Consider,  for  example,  recent  initiatives  relative  to  reliance  on  a  contractor's  performance  on  previous 
contracts.  FASA '"  states,  in  §  1091,  that  an  offeror's  past  performance  should  be  considered  in 
awarding  a  contract  and  requires  OFPP  to  establish  policies  and  procedures  for  this  purpose.  To  help 
implement  the  statute,  OFPP  issued  a  Best  Practices  Guide  for  Past  Performance}"  This  guide  states 
that  one  of  the  major  factors  to  be  evaluated  is  customer  (i.e.,  government)  satisfaction,  which  measures 
the  "contractor's  customer  relations  efforts"  and  "how  well  the  contractor  worked  with  the  contracting 
officer."  '"  This  "improvement"  and  procurement  reform,  if  not  more  carefully  defined  and  used,  could 
have  an  undesired  impact  on  competition  in  contracting.  One  solicitation  involved  in  a  decision  last  year 
described  past  performance  as  including  the  offeror's  reputation  for  reasonable  and  cooperative 
behavior.'"  In  another  decision,  the  references  stated  the  protester  was  "difficult  to  work  with,"  even 
though  the  protester  contended  it  was  being  penalized  principally  for  filing  legitimate  claims.'"  In  a 
third  case,  the  protester  was  downgraded  for  past  performance  based  in  part  on  a  reference  who  stated 
he  would  not  choose  to  contract  with  the  protester  again  because  "he  found  the  negotiation  of 
modifications  with  the  protester  to  be  difficult." '"  Do  these  cases  suggest  contractors  will  be 
downgraded  for  utilizing  the  remedies  provided  in  standard  government  contract  clauses?  If  so,  there 
may  be  a  short-term  benefit  to  the  Government,  but  the  supply  of  potential  vendors  will  eventually 
dwindle,  to  the  detriment  of  competition. 

The  Competition  Standard 

A  legislative  proposal  introduced  in  the  House  of  Representatives  on  May  18,  1995,  H.R.  leTO,'" 
would  change  the  CICA  "full  and  open  competition"  standard  to  one  of  "maximum  practicable 
competition."  The  measure  would  define  "maximum  practicable  competition"  to  mean  that  "a 
maximum  number  of  responsible  or  verified  sources  (consistent  with  the  particular  Government 
requirement)  are  permitted  to  submit  sealed  bids  or  competitive  proposals  on  the  procurement."  '"  The 
sponsors'  analysis  of  the  bill  explained  this  change  as  follows: 

Subsection  (a)  would  amend  10  USC  2304(a)  governing  armed  services  acquisitions  to  establish 
a  new  standard  of  competition  for  the  acquisition  of  goods  and  services  -  "maximum  practicable" 
competition.  This  would  replace  the  current  requirement  that  all  sources  be  given  the  "right"  to  be 
considered  for  government  contracts  whether  or  not  the  source  has  a  realistic  chance  of  supplying 
goods  or  services  of  the  requisite  quality  at  a  reasonable  price.  The  new  standard  would  permit  the 
government  to  focus  on  a  meaningful  competition  among  sources  who  can  meet  or  exceed  the 
government's  requirements.  In  order  to  parallel  the  new  competition  standard  the  subsection  would 
also  amend  10  USC  2304(g)(3)  which  sets  forth  the  standard  for  the  use  of  competition  in  the 
simplified  procedures  for  acquisitions  under  the  simplified  acquisition  threshold  to  provide  that 
agencies  obtain  competition  to  the  "extent  practicable"  consistent  with  the  particular  requirement 
solicited. 
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There  was  no  explanation  in  the  analysis  of  what  "a  maximum  number"  of  sources  would  be,  what 
standards  wouW  be  used  to  determine  that  number,  and  how  the  determination  would  be  made.  It  is 
rather  obvious  that  a  "maximum"  numb,  translates  to  a  "limited"  number,  but  what  will  be  the 
permissible  limits? 

According  to  a  summary  of  the  bill,  the  Government  no  longer  can  afford  competition  for  the  sake  of 
competition.""  As  discussed  above,  this  never  was  a  purpose  of  competition.  Granting  broad  discretion 
to  limit  competitors  no  doubt  will  reduce  the  opportunity  for  the  cost  savings  competition  is  presumed  to 
obtain.  Moreover,  in  view  of  the  myriad  permissible  restrictions  on  competition  currently  available,  one 
questions  the  desirability  and  even  the  necessity  of  additional  legal  authority  to  restrict  competition. 

A  proposed  amendment  to  the  Fiscal  Year  1996  National  Defense  Authorization  Act  offered  during 
floor  debate  in  the  House  of  Representatives  June  14,  1995,  would  have  incorporated  most  of  the 
provisions  of  H.R.  1670,  including  the  change  to  "maximum  practicable  competition."  "'  The  DOD 
Inspector  General  opposed  the  proposed  change  in  the  competition  standard.'"  However,  an  amendment 
to  the  proposed  amendment  superseded  the  proposed  change  and  preserved  the  "full  and  open 
competition  standard."  The  vote  was  213  to  207,  with  14  members  not  voting.'"  The  sponsors  of  HR 
1 670  stated  that  they  will  continue  to  pursue  the  bill  as  a  freestanding  measure,'"  with  a  markup  by  the 
House  Government  Reform  and  Oversight  Committee  anticipated  in  late  July.  Thus,  there  could  be 
another  challenge  to  the  full  and  open  competition  standard  in  the  House.  The  Senate  has  yet  to  draft 
its  version  of  acquisition  reform  legislation. 
Another  amendment  to  the  defense  bill  adopted  June  14  would  require  solicitations  to  include: 

a  description,  in  as  much  detail  as  is  practicable,  of  the  source  selection  plan  of  the  agency,  or  a 
notice  that  such  plan  is  available  upon  request.'" 

The  sponsor  of  this  amendment  stated  that  if  companies  are  better  informed  about  how  offers  will  be 
evaluated,  they  will  be  better  able  to  give  the  Government  "exactly  what  it  needs  and  at  the  best 
price."'" 

The  Competitive  Range  for  Discussions 

The  "competitive  range"  refers  to  the  proposals  of  offerors  selected  by  the  contracting  officer  for 
written  or  oral  discussions.'"  A  proposal  in  the  administration's  pending  acquisition  reform  legislation, 
the  Federal  Acquisition  Improvement  Act  of  1995  '"  (H.R.  1388,  S.  669),  would  authorize  limitations 
to  be  placed  on  the  number  of  offerors  in  the  competitive  range.  Sections  1012  and  1062  provide: 

If  the  contracting  officer  determines  that  the  number  of  offerors  that  would  otherwise  be 
included  in  the  competitive  range  under  subparagraph  (A)(i)  exceeds  the  number  at  which  an 
efficient  competition  can  be  conducted,  the  contracting  officer  may  limit  the  number  of  offerors  in 
the  competitive  range  to  the  greatest  number  of  competitors  that  will  permit  an  efficient  award; 
provided  that  when  the  competition  is  limited  for  this  purpose,  the  number  of  offerors  may  not  be 
limited  to  less  than  three." 

The  bill  analysis  explained  this  provision  as  follows: 

This  section  would  allow  agencies  to  limit  the  number  of  offerors  in  the  competitive  range  to  no 
more  than  three  when  the  contracting  officer  determines  that  such  action  would  provide  for 
efficiently  making  an  award.  After  initially  evaluating  each  offeror's  proposal,  agencies  now, 
according  to  General  Accounting  Office  (GAO)  and  General  Services  Administration  Board  of 
Contract  Appeals  (GSBCA)  decisions,  must  look  for  the  "natural  break"  in  making  a  competitive 
range  determination.  If  there  is  any  question  as  to  whether  an  offeror  should  be  included  in  the 
competitive  range,  the  offeror  is  kept  in  the  competitive  range.  The  result  is  that  agencies  generally 
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will  not  leave  any  offeror  out  of  the  competitive  range  unless  that  offeror  clearly  has  no  chance 
whatsoever  of  being  awarded  the  contract. 

This  section  would  allow  agencies  to  limit  the  number  of  offerors  in  the  competitive  range  to 
three  when  the  contracting  officer  determines  that  it  is  warranted  by  considerations  of  efficiency. 
In  addition  to  enabling  agencies  to  expedite  the  procurement  process,  limiting  the  size  of  the 
competitive  range  will  allow  offerors  that  do  not  have  a  real  chance  of  receiving  award  to  save  time 
and  money  by  being  removed  sooner  rather  than  later.'" 

The  immediate  question  raised  by  this  provision  is  "What  is  efficient  competition?"  The  next  question 
is  "Why  is  the  provision  necessary?" 

The  competitive  range  currently  is  defined  to  include  "all  proposals  that  have  a  reasonable  chance  of 
being  selected  for  award."  *"  The  Comptroller  General  has  held  consistently  that  the  determination  of 
whether  a  proposal  is  within  the  competitive  range  is  primarily  within  the  contracting  officer's 
discretion  and  will  not  be  disturbed  unless  it  is  unreasonable.*"  The  GSBCA  has  similarly  said  that  the 
contracting  officer  has  "broad  discretion"  in  determining  the  competitive  range,  and  the  decision  will 
not  be  disturbed  unless  it  is  "clearly  unreasonable."  *"  Thus,  both  GAO  and  the  GSBCA  review  only 
for  "reasonableness."  Contracting  officers'  determinations  of  which  proposals  have  a  reasonable  chance 
of  award  may  be  based  on  their  "relative"  standing  to  other  proposals.*"  These  determinations  are 
really  subjected  to  close  scrutiny  only  where  the  result  is  a  competitive  range  of  one.'"  Even 
determinations  resulting  in  a  competitive  range  of  one  will  not  be  disturbed  in  the  absence  of  a  clear 
showing  that  they  are  unreasonable.*" 

With  the  contracting  officer's  broad  discretion  recognized  by  both  the  Comptroller  General  and  the 
GSBCA,  and  the  test  applied  being  only  "reasonableness,"  why  would  a  contracting  officer  want  to 
exclude  offerors  that  have  a  reasonable  chance  for  award?  When  competitive  "ranges"  of  one  are 
routinely  approved  (albeit  after  "close  scrutiny"),  why  is  statutory  authority  to  limit  the  number  to 
three  deemed  necessary?  It  is  difficult  to  see  how  "efficiency"  could  outweigh  the  benefits  of 
competition. 

An  alternative  approach  is  contained  in  an  amendment  to  the  defense  bill  adopted  by  the  House  June 
14,  which  provides: 

With  respect  to  competitive  proposals,  the  head  of  the  agency  may  make  a  preliminary  assessment 
of  a  proposal  received,  rather  than  a  complete  evaluation  of  the  proposal  and  may  eliminate  the 
proposal  from  further  consideration  if  the  head  of  the  agency  determines  the  proposal  has  no 
chance  for  contract  award.** 

This  provision  would  merely  reflect  an  early  exclusion  from  the  competitive  range  and,  essentially, 
would  only  confirm  authority  already  exercised  by  contracting  officers.*" 

Conclusion 

Most  of  our  problems  of  "efficiency"  in  acquisitions  are  caused  not  by  competition  but  by  the  lack  of 
competition  or  the  poor  quality  of  competition.  When  the  goals  or  "requirements"  arc  ambiguous,  when 
there  are  no  "rules"  or  the  rules  are  not  disclosed,  and  when  selections  are  made  based  on  vague, 
indefinite,  and  subjective  standards,  protests  can  be  expected,  and  potential  competitors  are  lost. 
Indeed,  the  public  and  taxpayers  are  fortunate  in  that  the  bid  protest  system  provides  a  vehicle  to 
expose  the  problems  and  serve  as  a  protection  against  favoritism,  excessive  requirements,  and  other 
mischief.  There  is  no  more  efficient  way  to  "police"  the  procurement  system  than  to  have  it  done  by  the 
competitors  themselves.  They  know  the  requirements,  they  know  the  government  technical  and 
contracts  representatives,  and  they  know  one  another.  An  army  of  auditors  or  inspectors  general  could 
not  possibly  perform  "compliance  reviews"  as  effectively  as  the  bid  protest  system  operates. 
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If  Congress  wants  to  reduce  acquisition  costs,  attention  should  be  directed  toward  improving,  not 
reducing,  competition.  Training  should  be  provided  for  those  who  plan  for  requirements  and  define  the 
Government's  needs  in  specifications  and  statements  of  work  (which  serve  as  the  baseline  for  evaluating 
proposals).  Standard  evaluation  factors,  as  objective  as  possible,  should  be  established  with  required 
criteria  for  their  application.  Training  should  be  provided  for  government  technical  personnel  who 
evaluate  proposals.  Agencies  should  be  required  to  recognize,  or  at  least  accept,  that  disclosing  selection 
plans  (and  evaluation  factors)  and  conducting  source  selections  in  the  "purifying"  sunlight  will  result  in 
lower  costs  and  fewer  delays.  Standards  should  be  established  for  procurement  officials,  and  those  who 
are  unwilling  to  accept  the  obligations  of  competition  in  source  selection  should  be  replaced.  The 
monetary  value  of  competition  should  be  apparent  from  the  Government's  own  studies  cited  earlier  in 
this  article."*  If  there  is  any  remaining  doubt  regarding  the  benefits  of  competition.  Congress  should 
require  all  agencies  to  report  each  year  all  "competitive"  awards  that  were  not  made  to  the  offeror  in 
the  competitive  range  with  the  lowest  price,  and  the  amount  of  the  difference.  This  should  not  be 
difficult  because,  if  a  proposal  did  not  have  a  reasonable  chance  of  being  selected,  it  should  have  been 
excluded  from  the  competitive  range  determination. 

There  are  proposals  today  to  reduce  the  "rules"  in  competition  under  the  guise  of  efficiency  and  of 
affording  more  flexibility  and  discretion  to  contracting  officials.  It  is  interesting  that  the  lack  of  "rules" 
has  led  to  litigation  in  recent  years  in  recreational  sports,  such  as  softball,  touch  football,  and  "pickup" 
basketball.  In  one  softball  game,  a  runner  slid  into  home  plate  and  injured  the  catcher. 

From  that  single  play  grew  a  six-year  court  battle  that  raised  some  unusual  questions:  Is  sliding 
fair  play?  Is  there  a  difference  between  "plowing"  and  "barreling"  into  another  player?  And  what 
exactly  did  Ty  Cobb  mean  when  he  said  "the  baseline  belongs  to  the  base  runner?"*" 

Competition  for  government  contracts  is  not  a  sport — it  is  a  costly  and  serious  business — but  the 
problems  of  indefinite  rules  are  applicable  to  both  types  of  competition.  Reducing  the  "rules"  may  well 
reduce  competition  itself.  Each  decision  affecting  the  rules  of  competition  affects  the  quality  of 
competition.  The  lower  the  quality  of  competition,  the  more  incidents  of  favoritism,  collusion,  fraud, 
and  unnecessary  expenditures  can  be  expected.  Before  proposed  "reforms"  and  "improvements"  are 
embraced,  careful  attention  should  be  paid  to  the  fundamental  rules  of  competition  under  which  our 
procurement  system  has  operated  for  nearly  two  centuries.  We  should  look  backward  to  the  reasons  for 
our  traditional  rules  and  forward  to  the  impact  and  possible  consequences  of  change. 

There  are  even  contractors  who  support  reducing  the  rules  of  competition.  They  often  do  so,  however, 
because  they  do  not  like,  or  will  not  accept,  the  "baggage"  of  government  contract  terms  and  conditions 
(which  are  not  related  to  "competition").  These  contractors  should  recall  the  colloquy  between  Sir 
Thomas  More  and  Master  Roper  in  the  play  A  Man  For  All  Seasons,'"  in  which  Roper  is  shocked  that 
More  would  give  the  Devil  the  benefit  of  the  law  (which  More  said  he  would  do  for  his  own  safety's 
sake).  That  colloquy  is  paraphrased  (very  loosely)  below,  with  More  now  in  the  role  of  a  government 
contractor. 

Roper 

Would  you  want  even  your  competitors  to  have  the  benefit  of  the  rules  of  competition? 

More: 
Yes!  What  would  you  do?  Cut  a  great  road  through  the  rules  to  obtain  your  govenunent  contracts? 

Roper 

I'd  cut  down  every  procurement  rule  in  the  country  to  get  my  contracts. 

More: 

Oh?  And  when  the  last  rule  is  gone  and  your  competitors  become  the  Government's  favored 
suppliers,  how  couid  you  get  contracts  then  with  all  the  rules  eliminated? 
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Our  procurement  system  is  planted  thick  with  rules.  If  you  cut  out  the  rules,  do  you  really  think  you 
would  have  a  chance  of  getting  government  contracts  if  you  had  no  protection  from  arbitrary 
government  action,  undisclosed  requirements,  restrictive  specifications,  favoritism,  political  influences, 
inside  information,  conflicts  of  interest,  and  even  fraud? 

Yes,  I  want  to  keep  the  competition  rules  for  my  own  business'  sake. 
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27. 

"Julie  Research  Laboratories.  Inc.,  GSBCA  No.  9474-P,  88-3  BCA  1  20,966  at  105,954-55.  The  ComptroUer  General  also 
expressed  this  view,  saying:  "it  would  seem  that  necessarily  all  specifications  are  restrictive  in  the  sense  that  the  requirements  they 
establish,  whether  reasonable  or  not,  preclude  the  purchase  of  nonconforming  items  . . . ."  Unpub.  Comp.  Gen.  8-168278  (Mar.  30, 
1970). 

"  1  Comp.  Dec.  363.  364  (April  10,  1895). 

"  Harbor  Branch  Oceanographic  Institution.  Inc..  B-243417,  July  17,  1991.  91-2  CPD  1  67. 
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'"ViON  Corp..  B-256363.  June  15.  1994.  94-1  CPD  H  373.  In  this  case,  the  Comptroller  General  held  that  the  language  of  the 
specification  did  not  express  the  agency's  minimum  needs  and  was  "overly  restri«ive." 

"'  Science  Pump  Corp..  8-255803.  April  4.  1994.  94-1  CPD  H  227. 

'"  Integrated  Systems  Group.  Inc.  v.  Department  of  the  Army.  GSBCA  No.  12417P.  94-1  BCA  H  26  273  at  130  716 

'"  Argus  Research  Corp..  B-249055.  Oct.  20,  1992.  92-2  CPD  H  260  '       ' 

'"W. 

"'Keeson.  Inc..  B-245625.  Jan.  24.  1992.  92-1  CPD  H  108. 

'"  FAR  §  9.201.  The  use  of  the  qualified  products  list  is  inherently  restrictive  of  competition  and  may  be  used  only  where  the 
application  is  not  unnecessarily  restrictive.  McOean-Rohco,  Inc..  B-218616.  Aug.  7.  1985,  85-2  CPD  H  140. 

"^Stevens  Technical  Services.  Inc..  B-250515.2.  May  17.  1993.  93-1  CPD  II  385,  n.8. 

'"  Tura  Machine  Co..  B-241426,  Feb.  4.  1991.  91-1  CPD  H  1 14. 

'"Interstate  Diesel  Services.  Inc..  B-230107,  May  20,  1988,  88-1  CPD  1  480. 

'"  Goodyear  Tire  i  Rubber  Co..  B-247363.6,  Oct.  23,  1992.  92-2  CPD  H  315 

'"IOU.S.C.  §2319;  41  U.S.C.  §  253c. 

"'Advanced  Seal  Technology.  Inc..  B-249855.2.  Feb.  15,  1993,  93-1  CPD  %  137;  BWC  Technologies.  Inc..  B-242734   May  16 
1991.  91-1  CPD  1 474.  .        /    v. 

'"Alpha  Technical  Services.  Inc..  B-251147.  Mar.  15,  1993.  93-1  CPD  H  234. 

'"Electro-Methods.  Inc..  B-255023.3.  Mar.  4.  1994.  94-1  CPD  II  173. 

'"  Advanced  Seal  Technology.  Inc..  note  112,  supra. 

"•  Lambda  Signatics.  Inc..  B-257756,  Nov.  7,  1994,  94-2  CPD  1  175;  Sargent  i  Greenleaf.  Inc.,  B-255604.3,  Mar  22  1994  94-1 
CPD  H  208. 

'"  Iowa-Illinois  Cleaning  Co..  B-254805,  Jan.  18,  1994,  94-1  CPD  H  22. 

'"  PBSI  Corp..  B-227897.  Oct.  5,  1987,  87-2  CPD  H  333. 

'"  Cobra  Technologies.  Inc..  B-249323,  Oct.  30,  1992,  92-2  CPD  1  310;  Roger  L.  Herbst.  B-244773,  Nov.  19,  1991.  91-2  CPD  II 
476. 

"  Remtech.  Inc..  B-240402.5.  Jan.  4,  1991,  91-1  CPD  H  35;  /  <f  y  Maintenance.  Inc..  B-239035,  July  16,  1990  90-2  CPD  35  See 
Taina  US.  Jnc,  B240892,  Dec.  21,  1990,  90-2  CPD  ?  517  (continuous  operauon  merely  "necessary") 
'"  Aspen  Cleaning  Corp..  B-233983,  Mar,  21.  1989.  89-1  CPD  1  289. 
'"  Mainlrac  Corp..  B-251500.  Mar.  22.  1993,  93-1  CPD  H  257. 
'"  Triple  P  Services.  Inc..  B-249443,  Oct.  30,  1992,  92-2  CPD  1313. 
'"  The  Sequoia  Group.  Inc..  B-252016,  May  24,  1993,  93-1  CPD  H  405. 
'"  Resource  Consultants.  Inc..  B-255053,  Feb.  1.  1994,  94-1  CPD  t  59. 
'"Allfast  Fastening  Systems.  Inc..  B-251315,  Mar.  25,  1993.  93-1  CPD  1  266. 
'"Space  Vector  Corp..  B-253295.2,  Nov.  8.  1993.  93-2  CPD  1  273. 

'"  Titan  Dynamics  Simulations.  Inc..  B-257559.  Oct.  13,  1994,  94-2  CPD  1  139;  Institutional  Communications  Co.,  B-233058  5. 
Mar.  18,  1991,  91-1  CPD  H  292. 

'"  Electro-Methods,  Inc..  B-239141.2,  Nov.  5.  1990,  90-2  CPD  D  363. 
'"Batch-Air.  Inc..  B-204574,  Dec.  29,  1981,  81-2  CPD  H  509. 
"'  TLC  Services.  Inc..  B-254972.2,  Mar.  30,  1994,  94-1  CPD  i  235. 
'"  Astro-Valcour.  Inc.,  B-257485,  Oct.  6,  1994,  94-2  CPD  1  129. 
'"  Precision  Photo  Laboratories  Inc.,  B-25I719,  April  29,  1993,  93-1  CPD  1  359. 
'"  The  Sequoia  Group.  Inc..  B-252016,  May  24.  1993,  93-1  CPD  H  405. 
"'  National  Customer  Engineering.  B-251 135,  Mar.  1 1,  1993,  93-1  CPD  H  225. 
"•  Eastern  Trans-Waste  Corp..  B-214805.  July  30,  1984,  84-2  CPD  I  126. 
'"Southwestern  Bell  Telephone  Co.,  B-231822,  Sept.  29,  1988.  88-2  CPD  1  300. 
'»  ucson  Mobilephone.  Inc.,  B-256802.  July  27,  1994,  94-2  CPD  H  45. 

'"  Chicago  City  Wide  College,  B-218433,  Aug.  6,  1985,  85-2  CPD  H  133;  Chicago  City-Wide  College,  B-2I2274,  Jan.  4,  1984, 
84-1  CPD  II  51. 

"Allfast  Fastening  Systems.  Inc..  B-251315,  Mar.  25,  1993,  93-1  CPD  1  266. 
"'  D.  Moody  A.  Co.,  B-185647,  Sept.  I,  1976,  76-2  CPD  I  211. 
'"  Vac-Hyd  Corp.,  B-216840,  July  1,  1985,  85-2  CPD  II  2. 

'"  King-Fisher  Co..  B-256849,  July  28,  1994,  94-2  CPD  1  62;  Tek  Contracting.  Inc.,  B-245590,  Jan.  17,  1992.  92-1  CPD  D  90. 
'"  Talon  Manufacturing  Co.,  B-257536,  Oct.  14,  1994.  94-2  CPD  t  140. 
'"  G  H.  Harlow  Co.,  B-254839,  Jan.  21,  1994,  94-1  CPD  H  29. 
'"  ITS.  Corp.,  B-243223,  July  15,  1991,  91-2  CPD  H  55. 
'"  Marine  Transport  Lines.  Inc.,  B-224480.5,  July  27,  1987,  87-2  CPD  1  91. 
•"Software  City,  B-217542,  April  26,  1985,  85-1  CPD  H  475. 

'"  Marlen  C.  Robb  i  Son.  Boatyard  A  Marina,  Inc.,  B-256516,  June  28,  1994,  94-1  CPD  H  392 
'"  Microwave  Radio  Corp.,  B-227962,  Sept.  21.  1987,  87-2  CPD  II  288. 

'"  GE  American  Communications.  Inc..  B-248575.  Sept.  4,  1992,  92-2  CPD  %  155;  Yale  Materials  Handling  Corp.,  B-230209 
Mar.  23,  1988.  88-1  CPD  H  302,  »        /'  • 

'"  AAA  Engineering  A  Drafting.  Inc.,  B-237383,  Jan.  22,  1990, 90-1  CPD  II 87;  Shoney's  Inn,  B-2311 13,  June  24,  1988,  88-1  CPD 
II  609. 

'"  Westcott  General,  B-241570,  Feb,  5,  1991,  91-1  CPD  1  120, 
'"NFI  Management  Co.,  B-240788,  Dec,  12,  1990,  90-2  CPD  H  484, 
'"  Canal  Claiborne  Ltd.,  B-244211,  Sept.  23,  1991,  91-2  CPD  H  266. 
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'»  Pamela  A.  Lambert.  B-227849.  Sept.  28.  1987,  87-2  CPD  %  308. 

'"  CardioMelrix.  B-250247.  Dec.  14,  1992.  92-2  CPD  H  414. 

"■  Uo  Kanner  Msoc..  B-194327.  Nov.  5,  1979.  79-2  CPD  H  318.  See  Bartow  Group.  B-217155,  Mar  18,  1985,  85-1  CPD  D  320. 

'"Anglo  American  Auto  Auctions.  Inc..  B-242538,  April  29,  1991,  91-1  CPD  H  416. 

'"Days  Inn  Marina.  B-254913,  Jan.  18,  1994,  94-1  CPD  11  23. 

"'  Ramada  Inn  of  Des  Moines.  B-233504,  Feb.  6,  1989,  89-1  CPD  11  123. 

'"  Blaine  Hudson  Priming.  B-247004,  April  22.  1992,  92-1  CPD  1  380. 

'"  Pacific  Bell  Telephone  Co..  B-231403,  July  27,  1988,  88-2  CPD  ^  93. 

'-  Pacific  Architects  i  Engineers  Inc..  B-240310,  Nov.  2,  1990,  90-2  CPD  11  359. 

'"  Computer  Maintenance  Operations  Services.  B-255530,  Feb  23.  1994,  94-1  CPD  1  170;  C.  5.  Unk  A  Asiocs.,  B-229604,  Jan. 
25,  1988,  88-1  CPD  11  70. 

"'Phillips  Cartntr  <t  Co..  B-224370.2.  0«.  2,  1986,  86-2  CPD  1  382. 

'"  Chi  Corp.,  B-224019,  Dec.  3,  1986,  86-2  CPD  1  634, 

'"Id. 

'"  Ubby  Corp..  B-220392,  Mar.  7.  1986,  86-1  CPD  1  227. 

"•  10  U.S.C.  !  2304(e);  41  U5.C.  S  253(e). 

""  Immunatysis/Diagnoslixx  of  California  Corp..  B-254386.  Dec.  8,  1993,  93-2  CPD  !  309. 

'"Sargent  d  Oreenleaf  Inc..  B-255604.3,  Mar.  22,  1994,  94-1  CPD  11  208;  Colbar.  Inc..  B-230754,  June  13.  1988,  88-1  CPD  1 
562. 

'"  DOD  Contracts,  Inc..  B-250603.2,  Mar.  3,  1993,  93-1  CPD  11  195. 

'"  Equa  Industries.  Inc..  B-257I97,  Sept.  6,  1994,  94-2  CPD  \  96. 

'"  AUL  Instruments.  Inc..  B-186319,  Sept.  1,  1976,  76-2  CPD  1212. 

"•Camar  Corp..  B-253016.  Aug.  11.  1993.  93-2  CPD  H  94. 

'"Bironas.  Inc..  B-249428.  Nov.  23,  1992,  92-2  CPD  H  365;  Constanline  N.  Poliles  i  Co..  B-239389,  Aug.  16,  1990,  90-2  CPD  1 
132;  M.  C.  <t  D.  Capital  Corp..  B225830.  July  10,  1987,  87-2  CPD  1  32. 

"•  Fry  Communications.  Inc..  B-220451,  Mar.  18,  1986,  86-1  CPD  1  265. 

'"  Pern  All  Fire  Extinguisher  Corp..  B-231478,  July  27,  1988,  88-2  CPD  1  95. 

'"  Coastal  Computer  Consultants  Corp..  B-253359.  Sept.  7,  1993,  93-2  CPD  1  155. 

'"  DOS  Contract  Services.  Inc..  B-249845.2,  Dec.  23,  1992,  92-2  CPD  1  435. 

'"  Coastal  Computer  Consultants  Corp.  v.  Depanment  of  Commerce.  GSBCA  No.  12869-P,  94-3  BCA  I  27.151;  InSyst  Corp., 
GSBCA  No.  9946-P.  89-2  BCA  D  21,782. 

'"  Uonhari  Group.  Ud..  B-257715.  Oct.  31,  1994,  94-2  CPD  1  170. 

'"  Procurement:  Better  Compliance  With  the  Competition  in  Contracting  Act  Is  Needed,  GAO/NSlAD-87-t45  (Aug.  26,  1987). 

'"  Procurement:  Efforts  Still  Needed  to  Comply  With  the  Competition  in  Contracting  Act,  GAO/NSIAD-90-104  (May  1990). 

"•  American  Sterilizer  Co.,  B-223493,  Oct.  31.  1986,  86-2  CPD  ?  503. 

'"  Defense  Inventory:  Extent  of  Diminishing  Manufacturing  Sources  Problems  Still  Unkmnvn,  GAO/NSIAD-95-85  at  1  (April 
1995). 

'"W.  at  1-2. 

"•East  West  Research.  Inc.,  B-239919,  Aug.  28,  1990,  90-2  CPD  I  172;  Nasuf  Omstruetion  Corp.—Rtcon.,  B-219733.2,  Mar. 
18.  1986,  86-1  CPD  \  263. 

'"  10  U5.C.  f  2305(a)(I)(A)(iii);  41  VS.C.  {  253a(a)(l)(C);  FAR  {  10.004(a)(1). 

■"  Maremont  Corp..  B-186276.  Aug.  20,  1976,  76-2  CPD  I  181. 

'"  Note  79,  supra,  and  accompanying  text. 

"■  Triple  P  Serices.  Inc..  B-220437.3,  April  3,  1986,  86-1  CPD  1318. 

'"  Arihur  Young  <t  Co.,  B-216643.  May  24,  1985,  85-1  CPD  1  598. 

"•  Federal  Computer  Corp.,  B-223932,  Dec.  10,  1986,  86-2  CPD  1  665. 

«  Communications  Corps.  Inc.,  B-179994,  April  3,  1974,  74-1  CPD  1  168. 

'"  Consolidated  Devices.  Inc.—Recon.,  B-225602.2.  April  24,  1987.  87-1  CPD  1  437. 

"See  Interface  Flooring  Sysieins.  Inc.,  B-225439,  Mar.  4.  1987,  87-1  CPD  1  247. 

"Harris  Corp..  B-217174,  April  22,  1985.  85-1  CPD  1  455. 

"Express  Signs  International,  B-227144,  SepL  14,  1987,  87-2  CPD  I  243;  Korean  Uatnunanct  Co.,  B-223780.  Oct.  2,  1986, 
86-2  CPD  1  379. 

■'  ACRAN.  Inc..  B-225654,  May  14,  1987,  87-1  CPD  1  509  at  7-8. 

"  Parkers  Mechanical  Contractors.  Inc..  ASBCA  No.  32842,  88-1  BCA  I  20,472.  Accord  Eltelrieal  CoMraeting  Corp.  of  Guam. 
Inc..  ASBCA  No.  33136,  90-3  BCA  1  22,974. 

"  Loral  FairchiU  Corp..  B-242957,  June  24.  1991,  91-1  CPD  1  594. 

"•Note  185,  jupni,  at  7. 

»  Community  Heating  A  Plumbing  Co.  v.  Kelso.  987  F.2d  1575  (Fed.  Cir.  1993);  technocratica,  ASBCA  No.  44134.  94-2  BCA 
1  26.606. 

■•  Fort  Vancouver  Plywood  Co.  v.  United  Slates,  860  F.2d  409,  414  (Fed.  Cir.  1988). 

"  Henry  Shirek,  ASBCA  No.  28414.  86-1  BCA  1  18,560. 

-  Premiere  Vending.  B-256437,  June  23,  1994.  94-1  CPD  1 380;  US.  Defense  Systems.  Inc.,  B-2SIS44,  Mar.  30, 1993. 93-1  CPD 
1279. 

"  See  notes  88  and  89.  supra,  and  accompanying  text. 

■""  C3.  Inc..  B-241983.2,  Mar.  13,  1991,  911  CPD  1  279. 

■"  G.  Marine  Diesel,  B-232619,  Jan.  27,  1989,  89-1  CPD  1  90. 
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PCS  Piezoironics.  Inc..  B-254046.  Nov.  17.  1993.  93-2  CPD  H  286;  A.  J.  Fowler  Corp..  B-233326.  Feb.  16.  1989.  89-1  CPD  t 

"■  FAR  §  15.605(e);  North-East  Imaging.  Inc..  B-256281.  June  I.  1994.  94-1  CPD  H  332;  Lewis  A  Smith  Construction  Co 
B-253382.  Sept.  8,  1993.  93-2  CPD  H  150;  T.  H.  Taylor.  Inc..  B-227143.  Sept.  15,  1987.  87-2  CPD  ?  252. 

■"  Mandex.  Inc..  B-241759,  Mar.  5,  1991.  91-1  CPD  11  244.  Accord  Essex  Electro  Engineers.  Inc.,  B-252288.2  July  23  1993  93-2 
CPD  1147. 

'"  J.  A.  Jones  Management  Services.  Inc..  B-25494 1 .2.  Mar.  1 6.  1 994,  94- 1  CPD  t  244. 

'"  Teledyne  Brown  Engineering.  B-258078.  Dec.  6.  1994.  94-2  CPD  H  223. 

'"  Loral  Aerospace  Corp..  B-258817.  Feb.  21.  1995,  95-1  CPD  11  97. 

"■  Chadwick-Helmuth  Co..  B-238645.2.  Nov.  19.  1990,  90-2  CPD  H  400. 

'••Princeton  Gamma-Tech.  Inc..  B-228052.2,  Feb.  17,  1988,  88-1  CPD  11  175.  The  Request  for  ProposaU  said  proposals  must 
reflect  if  the  product  "meets  or  exceeds"  the  specifications,  but  it  did  not  indicate  points  would  be  scored  for  exceeding  the 
performance  requirements. 

'^Astrophysics  Research  Corp..  B-228718.3,  Feb.  18.  1988.  88-1  CPD  11  167  at  4. 

90-1!  CPD  S'^s"'  '^"^"^"'"'°"-  '""■•  ^244695.  Oct.  28,  1991,  91-2  CPD  H  384;  Power  Conversion.  Inc.,  B-239301.  Aug.  20,  1990, 

"'American  Development  Corp.,  B-251876.4,  July  12,  1993,  93-2  CPD  11  49 
■"  CICA  §  271 1(a)(1),  2723,  note  9,  supra. 
"'  50  Fed.  Reg.  1726,  1740  (Jan.  11,  1985). 

I  ""  "Z''7^^i"^^;'",^^r^}llT-  '^'"'  "•  "*^'  ^^-^  ^^°  '  5°'-  ^'•P"""''g  Consultants  i  Publications-Recon..  B-225982.5. 
June  lb,  I"o7,  87-1  CPD  u  598. 

"*  Coopers  i  Lybrand,  B-224213,  Jan.  30.  1987.  87-1  CPD  H  100. 

"'  Hoffman  Management.  Inc..  B-238752.  July  6,  1990.  90-2  CPD  H  15. 

"•  Ward/Hall  Associates  AIA,  B-226714.  June  17,  1987,  87-1  CPD  11  605. 

"Section  802(a).  National  Defense  Authorization  Act  for  Fiscal  Year  1991,  Pub.  L.  No.  101-510,  105  Sut  1588  (Nov  5  1990* 
amenrfeJ  *>- 10  U.S.C.  §  2305(a)(2)(A).  "«•• -joo  vi^ov.  j,  i»w), 

"» H.R.  Rep.  No.  101-665,  101st  Cong.,  2d  Sess,  1990  U.S.  Code  Cong.  &  Admin.  News  2931   3029 

"'  Macro  Service  Systems.  Inc..  B-246103,  Feb.  19,  1992,  92-1  CPD  ?  200. 

"'  DeLima  Assoc.,  B-258278.2,  Dec.  20,  1994.  94-2  CPD  H  253. 

"'  Avogadro  Energy  Systems,  B-244106,  Sept.  9,  1991,  91-2  CPD  H  229 
I  l"l  W '92^1  CPd"i1^'i'o"""''*'  ^"*°^*'  "^  *•  '"*•  "^^  ^'"^  ^  ^"-  SP'"<'I"'<'  Technical  Services.  Inc..  B-247489.2.  June 

"'  Information  Systems  Networks.  Inc.,  B-254384.3,  Jan.  21,  1994.  94-1  CPD  H  27. 

'^Information  Spectrum,  Inc.,  B-256609.3.  Sept.  1.  1994,  94-2  CPD  1  251. 

"'System  Resources.  Inc.  v.  Department  of  the  Navy.  GaBCA  No.  12536-P,  94-1  BCA  H  26  388  at  131  282 

"•  Richard  S.  Cohen.  B-256017.4,  June  27,  1994,  94-1  CPD  H  382  at  6.  '       ' 

"•Sunbelt  Properties.  Inc.,  B-249469.  Nov,  17,  1992,  92-2  CPD  H  353. 

'"Scientex  Corp.,  B-238689,  June  29,  1990,  90-1  CPD  H  597. 

"'  Eagle  Research  Group.  Inc.,  B-230050,  May  13,  1988,  88-2  CPD  1  123. 

"'  White  Water  Assocs.,  Inc.,  B-244467,  Oct.  22.  1991,  91-2  CPD  11  356 

'"  donald  dark  Assocs.,  B-253387.  Sept.  15.  1993,  93-2  CPD  1  168  at  4. 
'"  A  i  W  Maintenance  Services.  Inc.,  B-25571 1,  Mar.  25,  1994,  94-1  CPD  ?  214 
"'See.  e.g.  N  W  Ayer  Inc.,  B-248654,  Sept.  3,  1992,  92-2  CPD  H  154 
■"  Colbar.  Inc..  B-227555.4,  Feb.  19,  1988,  88-1  CPD  H  168. 

"' See.  e.g.S and  T Services,  B-252359,  June  15,  1993,  93-1  CPD H 464;  Cook  Travel,  B-238527.  June  13,  1990  90-1  CPD II 571 
"•Cen/M  Co«»ru«(on  Co.,  B-238777.  June  14,  1990,  90-1  CPD  11566.  «-■  «-i-i^  11  j<i. 

'"  Telos  Field  Engineering,  B-253492.6,  Dec.  15,  1994,  94-2  CPD  H  240. 
"°See  Telos  Field  Engineering,  B-251384,  Mar.  26,  1993,  93-1  CPD  ^  271. 

"'  See  Telos  Field  Engineering,  note  249,  supra,  SAG  Industries.  Inc.,  B255263,  Feb.  1    1994  94-1  CPD  II  81 
"'SDA  Inc..  B-256075,  May  2,  1994,  94-2  CPD  H  71.  ^*oi. 

"'  Bell  Free  Contractors.  Inc.,  B-227576.  Oct.  30,  1987,  87-2  CPD  1  418. 
"*  Bionetics  Corp..  B-258106,  Dec.  9,  1994,  94-2  CPD  H  231. 
"'  Ogden  Logistics  Services,  B-25773I.2,  Dec.  12,  1994,  95-1  CPD  II  3. 
"'J.  A.  Reyes  Assocs..  Inc.,  B-230170,  June  7,  1988,  88-1  CPD  H  536. 
"'  Analex  Space  Systems.  Inc..  B-259024,  Feb.  21,  1995,  95-1  CPD  H  106 
"'Irwin  i  Uighton,  Inc.,  B-241734,  Feb.  25,  1991,  91-1  CPD  11  208. 
"'Systematic  Management  Services.  Inc.,  B-250173,  Jan.  14,  1993,  93-1  CPD  H  41. 
'"American  Service  Technology.  Inc.,  B-255075,  Feb.  4,  1994,  94-1  CPD  ^  72 

•"  Ogden  Logistics  Services.  B-257731.2.  Dec.  12,  1994,  95-1  CPD  II  3;  Renow.  Inc.,  B-251055,  Mar  5   1993  93-1  CPD  i  210 
19r3'^93-fcPDT339  ^'''  ^"^'"-  ^"  ''  '"''•  ''^'  ^^^  ^  '*^  ^"  ''''°  °«''"'  Go*""""""  Services,  B-253794.2.  Dec.  27. 
"■  Scheduled  Airlines  Traffic  Offices.  Inc.,  B-253856.7,  Nov.  23,  1994,  95-1  CPD  J  33 
*  DRT  Assocs..  Inc.,  B-237070,  Jan.  11,  1990,  90-1  CPD  i  47. 
'"Scientific  Management  Assocs..  Inc.,  B-238913.  July  12,  1990,  90-2  CPD  I  27. 
■"-46?/ Converting. /nc,  B-224223,  Feb  6,  1987,  87-1  CPD  H  130. 
"'W.M.P.  Security  Service  Co.,  B-256178.  May  12.  1994.  94-1  CPD  II  303. 

PubllUwd  by  THE  BUREAU  Of  NATIONAL  AFFAIRS.  INC..  WaitUnglon,  D.C.  20037 


193 


S-36 SPECIAL  SUPPLEMENT 

«/46»  Assocs..  Inc..  B-253220.2.  Oct.  6.  1993,  93-2  CPD  I  269. 

"Maremoni  Corp..  B-186276,  Aug.  20.  1976.  76-2  CPD  H  181. 

"FAR  §9.104-1. 

■"  FAR  §  9.103(b). 

"FAR  §  9.103(c). 

">  Continental  Maritime  of  San  Diego.  Inc..  B-249858.2.  Feb.  1 1.  1993.  93-1  CPD  11  230. 

"•W.  at  7. 

"■  PHE/Maser.  Inc..  B-238367.5.  Aug.  28.  1991.  91-2  CPD  H  210;  Flight  International  Group.  Inc..  B-238953.4,  Sept.  28,  1990. 
90-2  CPD  11  257 

"*  Danville-Findorff.  Ltd..  B-241748.  Mar.  1.  1991.  91-1  CPD  11  232;  Greyback  Concession.  B-239913,  Oct.  10,  1990.  90-2  CPD  11 
278. 

•"  Electrolux  SARL.  B-248742,  Sept.  21,  1992.  92-2  CPD  11  192. 

'^McLaughlin  Research  Corp..  B-247118.  May  5.  1992,  92-1  CPD  1!  422;  Wickman  Spacecraft  <t  Propulsion  Co..  B-219675. 
Dec.  20.  1985.  85-2  CPD  H  690. 

'^FMS  Corp..  B-255191.  Feb.  8.  1994,  94-1  CPD  H  182. 

''Southwest  Resource  Development.  B-244147,  Sept.  26,  1991,  91-2  CPD  11  295;  Applied  Research  Technology.  B-240230,  Nov. 
2.  1990.90-2  CPD  11358. 

"•AAW  Maintenance  Services.  Inc..  B-25571 1,  Mar.  25,  1994.  94-1  CPD  1  214. 

""  FdH  Manufacturing  Corp..  B-244997.  Dec.  6.  1991.  91-2  CPD  II  520. 

"'  Racal  Guardata.  Inc..  B-245139.2,  Feb.  7.  1992.  92-1  CPD  H  159. 

'"Suncoast  Scientific  Inc..  B-240689,  Dec.  10.  1990.  90-2  CPD  11  468. 

""  Central  Air  Service.  Inc..  B-242283.4.  June  26,  1991.  91-2  CPD  11  8. 

■"  Duke/Jones  Hanford.  Inc..  B-249367.10.  July  13,  1993,  93-2  CPD  H  26;  Instrument  Control  Service.  Inc..  B-247286,  April  30. 

1992.  92-1  CPD  H  407. 

">  Pacific  Computer  Corp..  B-224518.2,  Mar.  17,  1987,  87-1  CPD  H  292. 

"  Kunkel-Wiese.  Inc..  B-233133,  Jan.  31,  1989,  89-1  CPD  11  98. 

■"  Telos  Field  Engineering,  B-253492.6.  Dec.  15,  1994.  94-2  CPD  H  240;  NITCO.  B-246185.  Feb.  21,  1992,  92-1  CPD  11  212. 

"Management  &  Industrial  Technologies  Assocs..  B-257656.  Oct.  11.  1994,  942  CPD  II  134;  Crimson  Enterprises,  Inc.. 
B-243 193.4,  June  12.  1992.  92-1  CPD  11  512. 

"'  Mesa.  Inc.,  B-254730,  Jan.  10,  1994,  94-1  CPD  i  62;  Aumann.  Inc.,  B251585.2,  May  28,  1993,  93-1  CPD  1  423;  Talon  Corp., 
B-248086,  July  27,  1992,  922  CPD  i  55. 

""  PCL/American  Bridge.  B-25451 1.2.  Feb.  24.  1994,  94-1  CPD  ?  142;  Technology  d  Management  Services.  Inc.,  B-240351.  Nov. 
7.  1990.  90-2  CPD  11375. 

"'See  Pannesma  Co..  B-251688.  April  19,  1993,  93-1  CPD  H  333. 

'^Information  Spectrum.  Inc.,  B-256609.3,  Sept.  1,  1994,  94-2  CPD  11  251:  Contraves  USA.  Inc.,  B-241500,  Jan.  7,  1991,  91-1 
CPD  11  17.  See  Radiation  Systems.  Inc..  B-222585.7,  Feb.  6,  1987.  87-1  CPD  H  129. 

'"  Communications  Intl  Inc..  B-246076.  Feb.  18.  1992.  92-1  CPD  H  194. 

"'  Mark  Martens.  The  Best  Value  of  "Risk":  How  to  Account  for  the  Probability  of  Negative  Events,  Contract  Management  47 
(Mar.  1995). 

■"  Delta  Computec.  Inc..  B-225442,  Feb.  9.  1987,  87-1  CPD  1  139. 

"•  CACI.  Inc..  B-225444,  Jan.  13,  1987.  87-1  CPD  H  53. 

"John  Brown  US.  Services.  Inc..  B-258158,  Dec.  21,  1994,  95-1  CPD  1  35  at  10. 

"Premier  Vending.  B-256437,  June  23.  1994.  94-1  CPD  11  380;  Advanced  Resources  Intl.  Inc.—Recon..  B-249679.2,  April  29, 

1993.  93-1  CPD  H  348. 

«"  Individual  Development  Assocs..  Inc.,  B-225595,  Mar.  16,  1987,  87-1  CPD  ?  290. 

""  Utton  Systems.  Inc..  B-239123,  Aug.  7.  1990.  90-2  CPD  1  1 14  at  7-8. 

•"PCB  Piezotronics.  Inc..  B-254046.  Nov.  17,  1993,  9^2  CPD  H  286;  Triton  Marine  Construction  Corp.,  B-250856,  Feb.  23, 
1993,93-1  CPDH  171. 

"  RAI.  Inc..  B-250663,  Feb.  16,  1993,  93-1  CPD  H  140;  Earth  Resources  Corp.,  B-248662.2.  Nov.  5,  1992,  92-2  CPD  I  323. 

"'Nicolet  Instrument  Corp..  B-258569,  Feb.  3,  1995,  95-1  CPD  1  48. 

"SeaSpact.  B-241564.  Feb.  15,  1991,  91-1  CPD  1  179. 

"'DUAL.  Inc..  B-252593.3,  Aug.  31.  1993,  93-2  CPD  1  190. 

"Michael  C.  Avino.  Inc.,  B-250689.  Feb.  17,  1993,  93-1  CPD  i  148. 

"John  Brown  E  i  C.  B-243247,  July  5,  1991.  91-2  CPD  II  27. 

>»  Cherry  Hill  Travel  Agency.  Inc.,  B-240386.  Nov.  19,  1990,  90-2  CPD  H  403. 

'"  Picker  Intl.  Inc..  B-249699.3,  Mar.  30,  1993,  93-1  CPD  i  275. 

•"See  ALM.  Inc..  B-225589,  May  7,  1987.  87-1  CPD  1  486. 

'"  Northwest  EnviroService,  Inc..  B-247380.2.  July  22.  1992,  92-2  CPD  I  38.  See  Sperry  Corp.,  B-225492.  Mar.  25,  1987,  87-1 
CPD  11341. 

'"  See  Robert  J.  Kenney,  Jr.  &  Daniel  C.  Sweeney,  Best  Value  Procurement.  Briefing  Paper  9J-4,  Federal  Publications  Inc.  (Mar. 
1993). 

"'Southern  Commercial  Industries.  Inc..  B-229969.  April  25.  1988,  88-1  CPD  1  397. 

•"See  Corbelta  Construction  Co.,  B-182979.  Sept.  12.  1975.  75-2  CPD  1  144. 

'"  See  Pushkar.  Lent.  &  Hopkins,  Past  Performance  Evaluations,  Briefing  Paper  No.  94-6,  Federal  Publications  Inc.  (May  1994). 

"•  15  U.S.C.  §  637(b)(7)(A). 

•"RMS  Industries.  B-247229,  May  19,  1992,  92-1  CPD  H  451. 
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"°AAW  Maintenance  Services.  Inc..  B-258293.  Jan.  6.  1995.  95-1  CPD  %  8;  VR  Environmental  Services  B-2469I7   Anril  \<, 
1992,  92-1  CPD  H  370;  Pais  Janitorial  Service  i  Supplies.  Inc..  B-244157.  June  18    1991    91-1  CPD  J  581      '^^**"''  '^P"'  '^• 
"■  INTERLOG.  B-249613,  Oct.  26,  1992.  92-2  CPD  H  282.  '  '^  »  ^»'- 

'^D.  M.  Potts  Corp..  B-247403.2,  Aug.  3,  1992,  92-2  CPD  H  65 
■"  IBIS  Corp.  B-224542,  Feb.  9.  1987,  87-1  CPD  H  136. 
"'  F  &  H  Manufacturing  Corp..  B-244997,  Dec.  6,  1991,  91-2  CPD  H  520. 
'"  Data  Systems  Analysts.  Inc..  B-255684,  Mar.  22,  1994,  94-1  CPD  11  209 
"•  Docusort.  Inc..  B-254852,  Jan.  25.  1994.  94-1  CPD  H  38;  Advanced  Resources  Infl.  Inc..  B-249679,  Nov.  18.  1992.  92-2  CPD  \ 

U  '^29°''^°"'  '""■  '"'•  ^•2'*""-  ^'^-  25.  1992.  92-1  CPD  II  226;  Arrowsmith  Industries.  Inc..  B-2332I2.  Feb.  8.  1989,  89-1  CPD 
"■  Rente  Corp..  B-248100,  July  29,  1992,  92-2  CPD  H  60. 
'"  Clegg  Industries.  Inc.,  B-242204.3,  Aug.  14.  1991.  91-2  CPD  ?  145 
"°SeeFAR  §9.104-1. 

88"h  Cong.^  !s.™«."^3^TA"p''r^  2^'l^6"3? '"'  ^""'  ^°"™'""  °"  ^'^^  ^'"'""'  °^ '"'  ""'"^  ^'^'"  ^"'"'-  ^-  ^'^  ^o.  104. 
'"  3  Comp.  Dec.  437,  438  (1897). 
'"7  Comp.  Dec.  712.  714  (1901). 
"•  25  Comp.  Dec.  398.  404  (1918). 
'"  32  Comp.  Gen.  384.  387  (1953). 
'"  10  Comp.  Gen.  294.  300  (1931). 

i-JL!?^"""^  °"   J^l^'  *"''°'-  ^""'"^  provisions  are  unauthorized  unless  reasonably  requisite  to  the  accomplishment  of  the 
legislative  purposes  of  the  contract  appropriation.  18  Comp.  Gen.  285.  295  (1938)  «>iot«ii  ni  im 

'"20  Comp.  Gen.  18.  21  (1940). 

'"  Unpub.  Comp.  Gen..  A-33338  (Oct.  3.  1930). 

■"  Unpub.  Comp.  Gen.,  A-26439  (April  12,  1929). 

"'31  U.S.C.  §  1341. 

"'FAR  §  10.002(a)(4).  See  Project  Software  <t  Development.  Inc..  GSBCA  No.  8471-P.  86-3  BCA  H  19  082  at  96  403  fif 
expressions  of  actual  requirements  overstate  an  agency's  needs,  those  expressions  are  improper)  '  ' 

"'  Greenborne  &  OMara—Recon..  B-2471 16.3,  Oct.  7,  1992.  92-2  CPD  l  229  at  2-3 
85-'2CPdT539''"^'""^*''''^'^"'^'*''^"^'^''  "'°- '''"^  "^P^I"^*;  <^°"<''''''"'«''^'"'"™'<«  Co..  B-220174,  Nov.  12.  1985, 

"'  Digital  Equipment  Corp..  B-183614.  Jan.  14.  1976,  76-1  CPD  1!  21. 

^  Jones  Refrigeration  Service.  B-221661.2.  May  5.  1986.  86-1  CPD  ^  431. 

"'  WM.P.  Security  Service  Co..  B-256178,  May  12.  1994.  94-1  CPD  H  303 
I99'l!^9MCPDT6ot  ^'''"''""'''"^  '^°-  B-"0305.2.  Mar.  23.  1993,  93-1  CPD  H  260;  Trident  Systems  Inc..  B-243101.  June  25. 

"'Mandex.  Inc..  B-24I759.  Mar.  5.  1991.  91-1  CPD  H  244. 

•"/lifTO  Pak  Corp..  B-256345.  June  6,  1994.  94-1  CPD  H  352;  Marine  Instrument  Co..  B-241292.3.  Mar.  22.  1991.  91-1  CPD  II 

"'  Computervision  Corp..  GSBCA  No.  8601-P.  86-3  BCA  1  19.266  at  97  409 
B-2S°Fe'^1"f9/f.8l-f?PDri3^'  ^''"'"'  '^''  "•  ""•  ''"'  ^'^  '  '''•  ^'— --^  Applications.  Inc.. 

'"Paul  G.  Koukoulas.  B-229650.  Mar.  16.  1988,  88-1  CPD  H  278. 
93"  CPd"'? 462*'''"'™"  ^'"''^"-  ''^-  ^256196.2,  June  2,  1994,  94-1  CPD  1!  342;  SeaSpace  Corp.,  B-252476.2,  June  14.  1993. 

'"  Arthur  Anderson  &  Co.,  B-245903,  Feb.  10,  1992,  92-1  CPD  f  168  at  4. 

"♦/</.;  Cadmus  Group.  Inc.,  B-241372.3,  Sept.  25.  1991,  91-2  CPD  H  271. 

'"  Midwest  Research  Institute.  B-240268.  Nov.  5.  1990,  90-2  CPD  H  364;  Sparta.  Inc.,  B-228216.  Jan   15    1988  88-1  CPD  H  37 

'"SEC.  Inc..  B-226978.  July  13,  1987.  87-2  CPD  US.  .  .  ii  j  . 

'"  Calspan  Corp..  B-258441.  Jan.  19.  1995.  95-1  CPD  H  28. 

'"Barron  Builders  i  Management  Co..  B-225803.  June  30,  1987.  87-1  CPD  II  645  at  4-5. 

"'  Ogden  Plant  Maintenance  Co..  B-255 156.2.  April  7.  1994.  94-1  CPD  H  275  at  5. 

•"Benchmark  Security.  Inc.,  B-247655.2.  Feb.  4.  1993.  93-1  CPD  H  133;  Wyle  Laboratories.  Inc.,  B-239113.  Aug.  6.  1990.  90-2 

"'  See  Paul  Shnitzer  &  Thomas  P.  Humphrey.  The  Scope  of  the  Source  Selection  Officiars  Discretion,  Briefing  Paper  94-5 
Federal  Publications  Inc.  (April  1994). 

■"  Contel  Federal  Systems.  Inc.,  GSBCA  No.  9743-P.  89-1  BCA  H  21.458  at  108.124 

■"19  F.3d  1342  (11th  Cir.  1994). 

■"faj/  West  Research.  Inc.,  B-238633.  June  13.  1990,  90-1  CPD  H  555. 

■"  Afarr  Corp.,  B-254967.3,  Mar.  28,  1994.94-1  CPD  II  215.  In  CorWn5u/?er7or  Com/wri/ej, /«-..  B-242394,  April  19.  1991.  91-1 
CPD  H  389  at  5.  the  Comptroller  General  said  it  would  question  the  agency's  determination  of  minimum  needs  only  if  it  had  "no 
reasonable  basis." 

•*•  JSA  Healthcare  Corp.,  B-252724.  July  26,  1993.  93-2  CPD  H  54;  Federal  Environmental  Services,  Inc.,  B-250135.4.  May  24 
1993,  93-1  CPD  H  398. 
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"•  General  Crane  A  Hoist.  Inc..  B-258819.  Feb.  21,  1995.  95-1  CPD  H  99;  Family  Realty,  B-247772.  July  6,  1992.  92-2  CPD  H  6. 

"  Brunswick  Defense.  B-255764,  Mar.  30.  1994.  94-1  CPD  H  225:  COMSAT Im  I  Communications.  Inc..  B-223953.  Nov.  7.  1986. 
86-2  CPD  H  532  ("We  will  question  contracting  officials'  determinations  only  upon  a  clear  showing  of  unreasonableness,  abuse  of 
discretion  or  violation  of  procurement  statutes  or  regulations.") 

"'  KPMG  Peat  Marwick.  B-255224.  Feb.  15.  1994.  94-1  CPD  Hill. 

"^  Johns  Hopkins  Univ..  B-233384.  Mar.  6.  1989,  89-1  CPD  H  240. 

"'  D.  M  Potts  Corp..  B-247403.2.  Aug.  3.  1992,  92-2  CPD  11  65. 

"•Pratt  &  Lambert.  Inc..  B-245537.  Jan.  9.  1992.  92-1  CPD  H  48. 

"'  Aspect  Telecommunications.  GSBCA  No.  1 1250-P,  91-3  BCA  II  24.199. 

"*  Computer  Lines.  GSBCA  No.  8206-P.  86-1  BCA  II  18.653. 

'"  Materials.  Communication  &  Computers.  Inc.  v.  Defense  Logistics  Agency.  GSBCA  No.  12930-P.  95-1  BCA  II  27.312. 

""  TRW  Inc..  GSBCA  No.  11309-P.  92-1  BCA  1  24.389. 

'"  Latecoere  International.  Inc.  v.  United  Slates,  note  365.  supra,  and  cases  cited  at  1356. 

"Acquisition  Reform.  60  Fed.  Cont.  Rep.  235  (Sept.  13.  1993). 

"'  Steven  Kelman.  Procurement  and  Public  Management  I  (American  Enterprise  Institute  Press  1990). 

■"Pub.  L.  No.  103-355  (Oct.  13,  1994),  108  Stat.  3243. 

"'  A  Guide  to  Best  Practices  for  Past  Performance.  Office  of  Federal  Procurement  Policy  (Interim  ed.  May  1995). 

"•W.  at  13. 

»•  Laidlaw  Environmental  Services.  Inc..  B-256346.  June  14.  1994.  94-1  CPD  II  365  at  6-7. 

"•SDA  Inc..  B-256075.  May  2.  1994.  94-2  CPD  H  71  at  6-7. 

»'  Young  Enterprises.  Inc..  B-256851.2,  Aug.  1 1,  1994,  94-2  CPD  H  159  at  4-5. 

"•  Federal  Acquisition  Reform  Act  of  1995,  Special  Supplement,  63  Fed.  Cont.  Rep.  No.  20  (May  22,  1995). 

"•  Id.  at  S-7. 

""  Acquisition  Reform.  63  Fed.  Cont.  Rep.  641.  643  (Mav  22,  1995). 

"'  141  Cong.  Rec  H5912  (daily  ed.  June  14,  1994). 

"'W.  at  H5926. 

"■  Id.  at  H5936:  63  Fed.  Cont.  Rep.  743  (June  19,  1995). 

»"  141  Cong  Rec.  H5924,  H5926  (daily  ed.  June  14,  1995). 

"'W.  at  H  5930,  5931. 

~  fd.  at  H5932. 

•"FAR  §  15.609(a). 

•"5«  Special  Supplement,  63  Fed.  Cont.  Rep.  No.  12  (Mar.  27,  1995). 

■"  Id.  at  S-77. 

"  FAR  §  15.609(a);  Reliable  System  Services  Corp.,  B-248126,  July  28,  1992,  92-2  CPD  H  57. 

-'  PeopleWorks.  Inc.,  B-257296,  Sept.  2,  1994.  94-2  CPD  11  89;  Aid  Maintenance  Co..  B-255552,  Mar.  9.  1994,  94-1  CPD  H  188. 

"ARC  Professional  Services  Group.  Inc.  v.  General  Services  Administration,  GSBCA  No.  12699-P,  94-2  BCA  I  26,845  at 
\3i.51i:  Integrated  Systems  Group.  Inc..  GSBCA  So.  1I156-P,  91-2  BCA  11  23.961  at  119,956. 

«"  EER  Systems  Corp.,  B-256383,  June  7,  1994,  94-1  CPD  %  354;  Information  Systems  <i  Networks  Corp.,  B-220661,  Jan.  13, 
1986.  86-1  CPD  1  30. 

•"  Telcom  Systems  Services.  Inc.  v.  Department  of  the  Interior,  GSBCA  No.  12993-P,  95-1  BCA  1  27,346;  Information  Ventures. 
Inc..  B-243929,  Sept.  9.  1991,  91-2  CPD  1  227. 

"  National  Systems  Management  Corp..  B-242440,  April  25,  1991,  91-1  CPD  1)  408;  StaffAII,  B-233205,  Feb.  23,  1989,  89-1 
CPDH  195. 

"*  141  Cong.  Rec.  H593D-31  (daily  ed.  June  14,  1995). 

*"  Pendus  Building  Services.  Inc.,  B-25721.3,  Mar.  8,  1995,  95-1  CPD  11 135  (even  acceptable  proposals  with  no  reasonable  chance 
of  award  can  be  excluded);  Better  Service,  B-256498.2  Jan.  9,  1995,  95-1  CPD  11  U  (proposal  lacking  sufficient  information  to 
determine  compliance  can  be  excluded  without  discussions). 

*"  See  notes  10,  1 1 ,  and  1 2,  supra. 

"  Edward  Fclsenthal,  Weekend  Warriors  Find  a  New  Arena:  Court,  Wall  St.  J.,  June  23,  1995,  at  Bl. 

"°  Robert  Bolt.  A  Man  For  All  Seasons  66  (Vintage  International  1990). 
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Thank  you.  Madam  Chairman  and  distinguished  members  for  scheduling  this  follow-up  hearing  on 
HR  1670.  It  is  fortunate  for  the  small  business  community  that  someone  understands  the  limited 
resources  under  which  we  function  and  the  fact  that  we  need  strong  advocates  here  in  Washington  to 
even  begin  to  give  us  a  fighting  chance. 

My  name  is  Matt  Forelli  and  I  am  President  of  Precision  Gear  Inc.,  in  Corona,  New  York  (Queens). 
I  appeared  before  you  four  weeks  ago  on  this  same  topic.  For  58  years  we  have  manufactured  the 
flight  safety  critical  high  precision  gearing  purchased  by  the  Department  of  Defense  for  its  weapons 
systems  such  as  the  sample  you  see  before  you.  Our  gearing  products  are  integral  parts  of  the  air 
frames  and  drive  systems  as  well  as  the  engines  that  power  them,  including  the  Apache  helicopter, 
the  Abrams  tank,  the  Blackhawk,  the  CH-53E,  and  the  F-404,  T-700,  T-64,  T-55  and  T-53  engines. 
Precision  Gear  Inc.  employs  100  people  in  the  New  York  metropolitan  area.  Due  to  the  downturn  in 
the  defense  market  we  recently  laid  oflF  22  highly  skilled  workers  and  closed  a  plant  in  Mr.  Flake's 
district. 

I  am  here  today  as  a  representative  of  the  American  Gear  Manufacturers  Association,  the  trade 
association  representing  350  gear  companies.  Our  membership  is  95%  small  businesses,  and  many 
of  us  participate  in  the  break  out  program. 

I  wont  attempt  to  address  every  item  of  HR  1670,  but  will  focus  primarily  on  the  importance  of  free 
and  open  competition.  At  your  last  hearing,  I  discussed  the  importance  of  the  language  ensuring 
free  and  open;  explaining  that  any  attempt  to  weaken  it  and  shift  the  discretion  to  the  contracting 
officers  would  effectively  eviscerate  the  law.  However,  it  would  seem  that  we  didn't  drive  home  that 
message  hard  enough,  and  now  we  are  faced  with  a  massaged  version  of  the  original  which  is  an 
attempt  to  placate  small  businesses.  Let  me  make  this  perfectly  clear  at  the  outset:  any  compromise 
of  free  and  open  competition  is  unacceptable. 

As  a  small  contractor,  I  have  been  watching  as  the  pendulum  has  swung  from  the  $500  toilet  seat  to 
fiill  and  open  competition  and  now  back  again.  The  spares  business  that  prime  contractors  were 
willing  to  overlook  during  the  defense  build  up  has  become  more  attractive  to  them  under  current 
market  conditions. 

I'd  like  to  put  the  value  of  competition  in  context:  if  you  were  to  take  an  average  passenger  vehicle 
and  rebuild  it  totally  using  replacement  parts,  it  would  cost  three  times  the  price  of  the  original  car. 
A  recent  article  in  the  Wall  Street  Journal  noted  that  a  chop  shop  can  net  two  to  four  times  a  car's 
original  value  by  selling  it  in  parts.  My  point  here  is  simple:  spare  parts  are  a  lucrative  business  if 
you  can  control  the  competition. 

Any  small  supplier  can  tell  you  that  the  move  to  restrict  competition  is  the  trend.  In  my  previous 
testimony  I  referred  restriction  of  competition  as  the  hidden  agenda.  Restriction  of  competition  is  the 
hidden  agenda  in  the  battle  over  technical  data;  it  is  the  hidden  agenda  in  contract  bundling;  and  it  is 
the  hidden  agenda  in  ongoing  attempts  to  impose  unprecedented  testing  requirements  on  potential 
suppliers. 
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The  real  driving  force  behind  the  Federal  government's  efforts  in  these  areas  is  the  original 
equipment  manufacturers  (OEMs),  i.e.  prime  contractors,  i.e.  large  companies.  The  true  impact  of 
these  efforts  is  not  in  step  with  the  deficit  reduction  mindset  of  the  current  Congress,  so  they  "spin" 
restriction  of  competition  under  the  label  of  "reform"  or  "streamlining"  or  "encouraging 
innovation"  or  "ensuring  quality."  Historically,  the  larger  companies  have  been  the  assemblers  of 
components  supplied  by  small  businesses  such  as  Precision  Gear,  and  now  they  are  seeking  to 
control  that  supply  process. 

It  is  amazing  to  us  as  small  businesses  to  see  the  Congress  wrestle  with  the  details  of  deficit 
reduction  and  simply  pass  over  an  item  which  will  have  as  much  impact  on  Federal  budget  as  this 
simple  language  change  will.  One  wonders  if  the  real  reformers  m  Congress  have  a  real  world 
understanding  of  the  effect  of  competition  on  procurement  in  the  scale  managed  by  the  Federal 
government. 

Proponents  of  this  legislation  talk  about  savings  through  bureaucratic  streamlining,  and  neglect  to 
consider  the  impact  of  the  very  competition  they  are  seeking  to  restrict.  They  are  looking  at  the 
short  term  savings  generated  by  envisioned  cuts  in  administration.  However,  when  the  smoke  clears 
the  savings  will  pale  in  comparison  to  the  overcharges  the  taxpayer  will  be  paying  ad  infinitum  for 
spare  parts  -  through  the  life  of  the  weapons  systems.  And  lives  of  weapon  systems  seem  to  be 
getting  longer  and  longer  these  days. 

Many  studies  have  documented  savings  through  competition.  Back  in  1993  we  did  our  own  study  at 
AGMA  to  establish  the  impact  of  competition  on  the  defense  budget.  We  contacted  the  Army,  Air 
Force,  Navy  and  Defense  Logistics  Agency,  requesting  their  records  on  dollars  competed  and' 
percentage  of  buys  competed.  The  general  rule  of  thumb  is  that  savings  resulting  from  competition  is 
anywhere  between  25  and  200  percent  over  sole  sourcing.  One  study  by  the  Air  Force  demonstrated 
that  the  first  time  competition  is  introduced  in  a  procurement,  savings  averages  25%;  the  second 
time  it  jumps  to  28  to  30%.  By  applying  a  conservative  savings  estimate  (25%)  to  the  dollars 
competed  by  the  different  buying  commands  we  calculated  that  DoD  alone  saved  close  to  $20 
billion  through  competitive  processes  in  one  year.  Realistically,  the  number  is  probably  much 
higher.  Multiply  that  by  the  ten  years  CIC A  has  been  in  effect  and  you  have  almost  realized  enough 
savings  to  offset  DoD's  entire  budget  for  one  year. 

In  my  last  testimony  I  cited  examples  of  the  impact  of  restricted  competition  at  Kelly  Air  Force 
Base.  In  one  example,  two  independent  contractors  were  providing  a  flame  holder  for  the  F-lOO 
engine  to  the  Air  Force  for  about  $5,000,  depending  on  the  size  of  the  buy.  When  the  Air  Force 
restricted  the  purchase  to  the  prime  contractor  they  began  paying  $  1 5,000  to  $  1 6,000  per  flame 
holder.  As  an  addendum,  one  of  the  two  companies  is  now  out  of  business. 

Before  1985,  sources  other  than  the  Original  Equipment  Manufacturers  OEMs  did  not  have  a  fair 
opportunity  to  compete.  For  years  Kelly  bought  thousands  of  parts  called  a  "divergent  nozzle 
segment"  for  the  F-lOO  engine  at  a  unit  price  of  over  $2,400.  When  competition  was  introduced  the 
price  dropped  to  $1,234.  Even  the  prime  contractor's  bid  dropped  $1,000  per  unit 
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Although  we  have  had  only  a  short  time  to  review  the  text  of  the  revised  HR  1670,  we  stand  by  our 
previous  statement. 

In  our  view,  nothing  has  changed  with  regard  to  the  impact  on  competitioa  While  the  bill  maintains 
the  appearance  of  the  current  standard  and  applicability  of  free  and  open  competition,  it  eliminates 
it  in  practice.  For  one  thing,  the  bill  increases  the  potential  for  use  of  other  than  competitive 
procedures  under  two  new  exceptions  (not  "appropriate"  or  "feasible.")  A  major  concern  is  the 
conditioning  of  the  use  of  competitive  procedures  through  "consistent  with  the  need  to  efficiently  fill 
the  Government's  requirements,"  which  will  be  left  to  the  regulation  writers  to  defme. 

We  believe  that  there  are  other  ways  to  cure  the  problems  cited  with  free  and  open  competition. 
These  include  more  concise  descriptions  of  the  solicitations;  information  on  other  solicitation 
inquiries;  and  greater  information  about  the  evaluation  criteria  to  be  used,  for  example. 

We  are  still  concerned  about  the  Verified  Contractor  System.  Under  current  practice,  companies 
such  as  ours  qualify  to  make  a  part  through  the  Source  Approval  Request  (SAR)  process.  Through 
this  process  we  prove  to  the  purchasing  agency  that  we  have  previously  made  the  part  or  a  justifiably 
similar  part.  The  SAR  process  is  open  to  everyone;  it  screens  out  the  unqualified  and  leaves  the  real 
competition  to  the  few  qualified  bidders. 

However,  HR  1670  would  eliminate  most  statutory  protections  to  an  open  process,  leaving  the 
defmition,  again,  to  the  regulation  writers.  It  also  seeks  to  add  in  past  performance  criteria,  when 
there  is  no  reliable  method  in  place  to  collect  such  data.  In  fact,  last  year's  FASA  regulations  on  past 
performance  in  award  of  individual  contracts  are  only  now  being  implemented. 

The  concept  of  creating  a  class  of  verified  contractors  is  troubling  to  us  because  it  is  unclear  to  us 
how  this  is  different  from  current  practice  of  having  lists  of  qualified  producers  under  the  SAR 
process.  If  the  intention  is  to  eliminate  qualified  bidders  lists,  we  are  strongly  against  it 

Again,  I  would  like  to  remind  the  committee  that  the  Competition  in  Contracting  Act  accomplished 
three  fundamental  principles  of  DoD  procurement: 

•  It  saved  DoD  money, 

•  It  maintained  quality;  and 

It  proved  to  the  American  public  that  DoD  could  provide  responsible  stewardship  of  the 
taxpayers  money. 

HR  1670  would  undermine  much  that  was  accomplished  by  CICA,  so  my  message  to  you  today  is: 
please  think  careftiOy  before  you  dismantle  those  accomplishments. 
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Again,  I  congratulate  the  committee  for  stepping  into  this  process  and  ensuring  that  small  businesses 
get  a  fair  hearing  on  their  side  of  these  issues.  I  would  be  happy  to  answer  any  questions  any  of  you 
may  have. 
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Good  morning,  chairwoman  Meyers  and  members  of  the  committee.  I 
am  Jere  Glover,  the  Chief  Counsel  for  Advocacy  in  the  U.S.  Small 
Business  Administration. 

I  eun  pleased  to  appear  before  the  Committee  on  Small  Business  and 
I  thank  you  for  the  opportunity  to  share  the  views  of  the  office 
of  Advocacy'  regarding  eunendments  to  H.R.  1670,  the  Federal 
Acquisition  Management  Reform  Act  of  1995. 

Small  business  represents  a  critical  and  very  important  sector  of 
our  economy.   Much  of  our  nation's  economic  activity  and  growth 
can  be  traced  to  the  small  business  community.  Small  firms  employ 
almost  60  percent  of  the  work  force,  are  responsible  for  creating 
most  new  jobs  and  produce  the  largest  share  of  significant 
innovations. 

However,  small,  small  disadvantaged  and  women-owned  firms  receive 
a  relatively  small  piece  of  the  government  procurement  pie.   As  I 
have  mentioned  in  prior  testimony  before  this  committee,  seven 
government  prime  contractors,  together,  received  more  federal 
contract  dollars  in  FY  '94  than  all  small  businesses  combined. 

The  share  of  federal  procurement  dollars  currently  received  by 
the  small  business  community  is  disproportionate  to  the  benefit 
small  firms  provide  the  economy.   This  raises  the  basic  policy 
question,  how  should  we  be  spending  our  procurement  dollars?   If 
it  is  in  the  national  interest  to  promote  competition,  i.e.  by 
promoting  small  firms,  then  we  need  to  ensure  that  procurement 
dollars  are  spent  to  further  that  objective,  rather  than  making 
it  easier  than  before  to  do  business  with  an  increasingly  smaller 
cadre  of  businesses. 

About  a  month  ago,  I  appeared  before  this  committee  to  outline 
the  views  of  the  Office  of  Advocacy  on  an  earlier  version  of  H.R. 
1670.   At  that  time,  I  and  numerous  other  small  business 
representatives  expressed  deep  concern  about  provisions  in  the 
bill  that  would  substitute  "full  and  open  competition"  standards 
with  standards  based  on  "maximum  practicable  competition." 

Since  the  June  2  9  hearing,  I  have  met  with  Chairman  dinger  and 
members  of  his  committee  staff  to  discuss  the  concerns  of  the 
small  business  community.   Z  was  and  continue  to  be  encouraged  by 
the  receptivity  and  willingness  of  the  Chairman  and  his  committee 
staff  to  consider  alternative  language  and  provisions  in  H.R. 
1670.   The  amendments  we  are  considering  today  are  an  improvement 
over  the  original  bill. 


^  The  views  expressed  in  this  testimony  are  solely  those  of 
the  Chief  Counsel  for  Advocacy  and  may  not  necessarily  reflect 
the  views  of  the  U.S.  Small  Business  Administration  or  the 
Administration . 
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However,  although  improved,  the  amendments  do  not  reach  far 
enough  in  mitigating  the  serious  concerns  of  the  small  business 
community.   The  words  "maximum  practicable"  competition  are  gone. 
But,  the  current  standard  of  "full  and  open"  competition  is 
diluted.   The  revised  bill  would  require  the  government  to  obtain 
competition  that  provides  "open  access"  and  promotes  efficiency 
in  fulfilling  the  government's  procurement  requirements. 

What  does  this  really  mean?   Frankly,  we  won't  Icnow  until  the 
regulation  writers  prepare  implementing  rules.   However,  the  way 
the  bill  is  drafted,  contracting  officers  would  have  significant 
latitude  in  determining  the  level  of  competition  sought  as  well 
as  what's  considered  "efficient"  for  the  government. 

In  addition,  the  amendments  would  allow  limited  competition  or 
even  no  competition  when  the  use  of  competitive  procedures  is 
deemed  not  feasible  or  appropriate.   Standards  for  such  decisions 
would  be  developed  in  regulations.   In  other  words,  the  details 
regarding  when  competitive  procedures  need  be  applied  would  be 
left  to  the  regulation  writers. 

Unfortunately,  as  I  have  testified  in  the  past,  government  rule 
writers  have  too  often  taken  liberties  in  interpretation  and  do 
not  always  consider  concerns  of  the  small  business  community.   In 
fact,  two  weeks  ago  I  echoed  these  very  sentiments  before  this 
committee  regarding  the  implementation  of  the  Federal  Acquisition 
Streeunlining  Act  (FASA)  . 

Let  me  give  you  an  example.   A  key  provision  of  FASA  is  the 
creation  of  a  government-wide  electronic  commerce  system  for 
federal  procurements.   My  office  has  strongly  supported  this. 

The  proposed  rule  implementing  electronic  contracting  (FACNET) 
was  published  in  March  of  this  year.   The  Office  of  Advocacy  and 
the  small  business  community,  after  reviewing  this  proposed 
regulation,  were  very  concerned  that  the  rule  exceeded  the  intent 
of  the  law,  especially  with  regard  to  fees  that  would  be  charged 
to  small  firms  wanting  to  gain  access  to  the  government's 
electronic  commerce  system.   We  were  also  concerned  that  the  rule 
did  not  sufficiently  comply  with  the  Regulatory  Flexibility  Act 
in  assessing  the  impact  of  the  regulation  on  small  firms. 

Advocacy  addressed  the  small  business  concerns  at  a  regulatory 
public  meeting  and  in  a  written  statement,  as  well  as  in  an  eight 
page  comment  letter  to  the  FAR  Council. 

A  few  weeks  ago  this  rule  was  published  as  an  interim  final  rule, 
without  addressing  any  of  the  small  business  concerns.   The  rule 
even  includes  a  statement  justifying  its  publication  as  an 
interim  final  rule  saying  "there  were  no  substantive  comments 
presented."   I  ask  you...,  are  small  business  issues  not 
substantive?   This  is  a  perfect  example  of  why  we  do  not  want  to 


204 


leave  sweeping  interpretations  of  procurement  law  to  the  rule 
writers.   Unfortunately,  their  track  record  has  not  engendered 
trust  within  the  small  business  community. 

Madam  Chair  and  members  of  the  committee,  the  words  say  full  and 
open  competition,  but  in  reality  the  way  the  amendment  is 
drafted,  I  believe  a  contracting  officer  would  be  able  to  apply 
limited,  convenient  or  "maximum  practicable"  competition 
standards. 

Competition  is,  and  always  has  been,  the  basis  of  free  enterprise 
and  the  foundation  supporting  our  economy  and  is  maintained  when 
there  is  a  vital  small  business  component.   Historically,  the 
government  has  found  that  competitive  acquisitions  accomplished 
through  small  firms  are  generally  at  lower  costs.   H.R.  1670,  as 
amended,  would,  we  believe,  reduce  the  number  of  participating 
government  contractors  and  have  harmful  effects  on  competition. 

The  bill  would  also  establish  a  verification  system  or  system 
made  up  of  "verified"  firms  that  have  met  certain  past 
performance  or  pre-qualif ication  standards  with  the  government. 
The  use  of  pre-qualif ication  has  the  effect  of  denying  to  small 
business  offerors  the  Congressionally  mandated  right  to  a  second 
party  review  of  the  firm's  qualifications  to  perform,  a  right 
that  is  established  in  SBA's  Certificate  of  Competency  (CoC) 
Program. 

In  addition,  H.R.  1670  would  allow  commercial  item  acquisitions, 
regardless  of  dollar  value,  to  be  made  pursuant  to  the 
simplified,  commercial-type  acquisition  procedures  which  are 
currently  authorized  only  for  acquisitions  below  the  simplified 
acquisition  threshold. 

While  we  support  efforts  to  increase  efficiencies  in  public 
procurement  by  reducing  operating  costs,  purchasing  all 
commercial  items  by  use  of  simplified  acquisition  procedures 
could  be  particularly  harmful  to  competition  and  to  the  cost  of 

government  purchases  in  the  long-run  offsetting  any  savings 

achieved  in  operating  costs. 

Specifically,  the  notice  requirements  are  significantly  modified 
for  simplified  purchases.   This  change  would  mean  that  small 
businesses  would  not  have  ready  access  to  information  concerning 
a  greater  nximber  of  procurement  opportunities.   To  put  it  another 
way,  a  significant  portion  of  the  government's  $2  00  billion  in 
purchases  could,  under  FASA,  be  classified  as  commercial  items 
and,  with  this  sunendment,  be  purchased  with  simplified 
procedures.   The  simplified  acquisition  threshold  was  just  raised 
to  $100,000  in  FASA,  and  the  procedures  have  not  even  been 
implemented  yet.   Without  knowing  the  impact  of  this  major 
change,  it  seems  premature  to  introduce  another  change  that  could 
hurt  competition  significantly. 
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Where  the  office  of  Advocacy  has  concerns  with  certain  provisions 
of  H.R.  1670,  especially  those  that  would  restrict  competition, 
we  applaud  section  3  01  which  would  zunend  the  OFPP  Act  to  include 
a  statement  affirming  that  it  is  the  policy  of  the  government  to 
rely  on  the  private  sector  to  supply  its  needs.   We  also  strongly 
endorse  section  38  in  the  bill  which  would  set  standards  and 
training  criteria  for  contracting  officers.   This  is  a  needed 
provision  and  an  excellent  addition  to  the  bill. 

The  small  business  community  is  very  concerned  because  many 
procurement  reform  changes  are  happening  quickly  and  without  a 
full  understanding  of  the  impact  on  small  business. 
Unfortunately,  short-term  efficiencies  in  process  appear  to  be 
winning  the  battle  over  long-term  tenets  promoting  competition, 
least  purchase  cost,  and  small  business  development. 

The  small  business  community  is  NOT  looking  for  preferential 
treatment  or  preference  programs.   Small  firms  want  FULL  and  OPEN 
access  and  a  level  playing  field.   Not  only  do  they  have  a  right 
to  fair  treatment,  but  it  makes  sound  economic  sense  for  small 
firms  to  play  a  significant  role  in  federal  procurements.   Small 
firms  have  consistently  demonstrated  their  capacity  to  foster 
competition,  promote  innovation,  create  jobs  and  provide  long- 
term  government  savings. 

In  closing,  H.R.  1670  has  come  a  long  way  and  I  commend  the 
Members  and  committees  who  have  worked  on  this  legislation. 
However,  it  would,  in  my  opinion,  be  a  mistake  to  alter  the  "full 
and  open  competition"  language  of  current  law  until  we  see 

1)  how  last  year's  major  procurement  reform  has  been  fully 
implemented,  and 

2)  how  small  business  is  treated  in  the  drafting  of  the 
implementing  rules. 

Early  examination  of  the  proposed  implementing  rules  does  not 
give  us  great  assurance  that  small  business  is  faring  well. 

Thank  you  for  an  opportunity  to  share  the  views  of  the  Office  of 
Advocacy. 
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TESTIMONY  OF  THE 
HEALTH  EMDUSTRY  MANUFACTURERS  ASSOCIATION 


Good  afternoon.   My  name  is  Tom  Gunerman  and  I  am  the  President  and  CEO  of  Intersurgical 
Incorporated,  a  small  medical  manufacturing  company  located  in  Liverpool,  New  York.   I'm  here 
today  representing  the  Health  Industry  Manufacturers  Association  (HIMA)  to  convey  the  concerns 
of  the  health  care  technology  industry  about  implementation  of  the  Cooperative  Purchasing 
program  legislated  as  part  of  the  Federal  Acquisition  Streamlining  Act  (FAS A).   I  urge  you  to 
reconsider  the  appropriateness  of  the  Cooperative  Purchasing  program  for  health  care  and  perhaps 
other  industries  as  well. 

HIMA  is  the  principal  trade  association  of  the  medical  technology  industry,  and  it  represents  more 
than  700  manufacturers  of  medical  devices,  diagnostic  products,  and  health  information  systems, 
along  with  component  manufacturers  and  manufacturing  services  suppliers.    According  to  the 
definition  of  the  Small  Business  Administration,  75%  of  HIMA's  companies  are  small  businesses. 
Together,  all  HIMA  companies  manufacture  approximately  90%  of  the  $50  billion  of  health  care 
products  sold  in  the  United  States  annually. 

Today  I  would  like  to  present  three  specific  points  about  the  Cooperative  Purchasing  program  of 
FASA  that  might  produce  results  unintended  by  the  framers  of  the  original  legislation  last  year: 

•  Costs  imposed  on  the  Federal  government  will  Likely  rise  as  a  result  of  the  Cooperative 
Purchasing  program; 

•  Because  the  Federal  and  non-federal  customers  differ  significantly,  small  businesses  will  be 
seriously  disadvantaged. 

•  A  disruption  in  the  distribution  channels  for  health  care  products  could  cause  the  quality  of 
care  to  be  compromised. 

We  do  not  object  to  the  reform  of  FASA  -  only  to  implementation  of  a  program  without  complete 
information  on  its  broad  effects.   In  describing  these  three  concerns,  I'll  demonstrate,  through 
examples  in  the  health  care  industry,  why  FASA's  Cooperative  Purchasing  program  should  not  be 
implemented. 


Cost  Increases  for  the  Federal  Government 

HIMA  requested  an  economic  review  of  the  program  to  deteimine  what  lay  beneath  the  surface  in 
the  proposal  to  expand  access  to  the  Federal  Supply  Schedule  (FSS)  for  state  and  local 
governments.    As  a  result  of  the  review,  conducted  by  the  Washington  D.C.  firm  of  Muse  & 
Associates,  we  learned  that  the  Federal  government  has  had  prior  experience  with  a  similar 
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economic  concept  through  the  Medicaid  program.    As  part  of  OBRA  1990',  phannaceutical 
compames  were  required  to  offer  the  same  discounted  rates  to  all  state  Medicaid  programs  that 
were  traditionally  offered  to  their  "best  customers."   It  was  known  as  the  Medicaid  prescription 
drug  rebate  program. 

General  economic  and  business  theory  suggests  that  all  discounts  decline  as  the  share  of  the  market 
receivmg  deep  discounts  expands.    Data  from  the  1991  implementation  of  the  Medicaid 
prescnption  drug  rebate  program  to  the  present  show  that  deep  discounts  decreased  by 
approximately  31  percent  when  Medicaid  --  about  15%  of  the  phannaceutical  market  -  began  to 
benefit  from  deep  discounts  given  to  other  providers. 

Like  the  program  under  discussion  today,  the  Medicaid  market  sounds  large  at  15%    but  it  is 
actually  54  separate  programs  for  the  states,  the  U.S.  territories,  and  the  District  of  Columbia 
Assummg  smiilar  behavior  by  FSS  suppliers  from  similar  market  pressures.  Federal  govemment 
costs  wiU  increase  by  approximately  $1.35  billion  per  year,  or  $11.3  billion  over  seven  years 
as  a  consequence  of  expanding  FSS  access  to  the  additional  health  care  providers.   In  the 
interest  of  the  Committee's  time,  I  will  submit  the  details  of  the  analysis  for  the  record  and  move 
on  to  my  other  two  points. 


Distinctly  Different  Customers 

Federal  and  non-Federal  purchasers  are  two  entirely  different  customers.   While  the  volume  of 
their  purchases  illustrates  the  most  obvious  difference,  many  other  distinctions  can  be  drawn  which 
would  make  successful  implementation  unlikely.   For  instance: 

•  Post-sale  services  -  Federal  purchasers,  such  as  VA  hospitals,  might  buy  the  product 
alone;  state  or  local  entities  often  require  additional  services  such  as  demonstrations, 
training,  or  frequent  recalibration  of  equipment. 

•  Electronic  Communicarion  -  Federal  buyers  communicate  electronically,  placing  orders 
usmg  electronic  data  interchange  (EDI),  and  submitting  payment  by  electronic  ftmds 
transfer  (EFT).   State  and  local  governments  are  far  less  likely  to  have  such  capacity 
requiring  instead  time-consuming,  labor-intensive  paper  processing  for  the  manufacturer  and 
the  customer  alike. 

•  Credit  Arrangements  -  Federal  buyers  generaUy  pay  within  15  days.   Non-Federal  buyers 
take  2-3  months,  on  average,  and  sometimes  over  one  year  to  complete  payment  for  orders, 
placing  a  heavy  financial  burden  on  the  manufacturers. 

While  these  differences  are  challenging  for  any  company  -  large  or  small  -  it  is  die  smaller 
company  at  greatest  risk  where  the  credit  arrangements  are  concerned.   As  an  example,  if  a 
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company  has  negotiated  a  contract  to  supply  a  Federal  purchaser,  the  conditions  of  the  contract  are 
basal  on  the  factors  I  just  described  --  particularly  the  certain  and  quick  payment  by  the  Federal 
buyer.    A  smaller  government  buyer  may  match  some  of  the  traits  of  the  Federal  customer  but 
differ  greatly  in  others. 

For  example,  a  large  city  hospital  system  might  be  able  to  order  in  the  volume  approaching  that  of 
a  Veterans"  hospital,  but  what  happens  to  the  smaller  company  if  that  customer  fails  to  pay  on  time 
—  perhaps  nine  months  to  a  year?   This  is  a  business  hazard  for  any  sized  company,  but  will  the 
smaller  companies  have  the  "wear  with  all"  to  survive  a  severely  diminished  cash  flow?  Will  a 
few  slow  paying  customers  ultimately  drive  small  companies  away  from  Federal  business? 

We  already  serve  state  and  local  health  care  providers  and  want  to  continue  to  do  so,  but  the 
contracts  need  to  be  tailored  to  the  needs  of  each  customer.    Because,  under  a  "one  size  fits  all" 
concept,  it  becomes  extremely  difficult  for  a  manufacturer  to  structure  a  single  contract  that  will 
meet  the  diverse  needs  of  Federal  as  well  as  state  and  local  buyers. 

Underlying  these  basic  concerns  is  the  fact  that  many  HIMA  members  do  not  distribute  the  product 
themselves.    Rather,  they  rely  heavily  upon  distributors  as  a  vital  link  to  make  these  products 
available.    Many  of  these  distributors  are  themselves  small  businesses  —  highly  specialized  to  serve 
either  Federal  or  state  and  local  agencies.   These  distributors  are  trained  in  the  installation  and 
servicing  of  particular  categories  of  products.   Making  state  and  local  agencies  eligible  for  the  FSS 
and  its  contract  arrangements  could  dramatically  shift  existing  distributor  relationships,  as  well  as 
impose  burdens  where  there  is  insufficient  capacity  to  manage  the  increased  volumes  or  different 
product  lines. 


Compromising  the  Quality  of  Care 

HIMA  is  concerned  that  the  plan  may  have  adverse  effects  on  the  present  system  and  might 
jeopardize  the  continuity  of  service  for  life  saving,  quality  enhancing  medical  products.    The  plan 
might  also  result  in  some  dislocation  among  distributors,  and  many  manufacturers  could  not  easily 
fill  the  void  if  such  displacement  occurs.   It  would  be  extremely  difficult  to  operate  through  a 
changed  network  of  distributors,  especially  if  they  are  untrained  in  the  technical  and  clinical 
applications  of  specific  medical  equipment. 


Summary 

In  summary,  the  economic  analysis  showed  that  original  legislation  -  well  intended  -  may  well 
have  the  opposite  effect.   I  ask  you  to  again  consider  HIMA's  three  points  before  passing  reform 
legislation  including  a  program  not  yet  implemented: 

•      The  added  cost  to  the  Federal  government  of  over  $1.3  billion  per  year. 
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•  The  differences  between  the  Federal  and  the  non-Federal  customer  —  especially  how  the 
credit  arrangements  can  disadvantage  smaller  businesses,  and 

•  The  disruption  to  the  current  system  and  how  the  quality  of  patient  care  could  be 
compromised. 

Then,  Mr.  Chairman,  we  ask  that  you  and  other  members  of  the  Committee  work  with  the 
Committee  of  jurisdiction  to  amend  the  Federal  Acquisition  Reform  Act  (H.R.  1670)  is  on  the 
floor  in  September  to  save  the  government  over  $1.3  billion  dollars  annujdly. 

The  scope  of  responsibility  of  the  Federal  government  would  have  to  be  expanded  to  accommodate 
the  new  program.    At  a  time  when  Congress  is  making  progress  toward  downsizing  and 
decentralizing  government,  should  we  enlarge  government  and  risk  increasing  its  costs? 

Thank  you  for  inviting  me  to  represent  HIMA  today  while  you  consider  these  issues  critical  to 
small  businesses.    HIMA  is  glad  to  assist  your  study  on  this  issue  in  any  way  we  can. 


(Attachment) 
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Good  niorninc  Madam  Chairman  and  members  ol"  ihe  Commillee.  My  name  is  Ed 
Hammond.  I  am  a  507/  owner  ol  K.C.  Bobcal.  Inc.  I  want  lo  especially  thank  Congresswoman 
Jan  Meyers,  lor  holding  this  hearing  on  II.R.  1670.  the  Federal  Acquisition  Relorm  Act  of  1995. 
I  have  a  store  in  Olathe.  Kansas  in  your  district  and  have  a  large  number  ol  yt>ur  constituents  as 
customers  and  employees. 

One  of  the  purpo.ses  of  H.R.  1670  is  to  correct  problems  resulting  from  enactment  of  the 
Federal  Acquisition  and  Streamlining  Act  of  1994  (FASA  94).  Section  1555  of  FASA  "94 
would  allow  the  General  Services  Administration  (GSA)  to  act  as  a  purchasing  agent  for  state 
and  kK-al  govemmenl.  Our  hope  is  thai  H.R.  1670  will  be  amended  to  repeal  Section  1555  of 
FASA  '94.  We  welcome  the  opportunity  for  further  di.scu.ssion  of  the  problems  with  Section 
1555.  ll  is  particularly  appropriate  in  this  forum,  .since  Section  1555  has  such  a  devastating 
impact  on  small  businesses  which  have  state  and  l(KaI  governmenUs  as  customers. 

1  am  submitting  this  .statement  on  behalf  of  my.self  and  the  North  American  Equipment 
Dealers  As.S(K-iation  (NAEDA).  which  is  a  member  of  a  coalition  of  small  independent  businesses 
seeking  repeal  of  .Section  15555.  The  other  members  of  the  coalition  are  listed  at  the  end  of  this 
statement.  NAEDA  represents  over  5..5(K)  lami.  industrial,  construction,  and  outdiMir  power 
equipment  dealers  across  the  United  Stales.  NAEDA  members  .sell  and  .service  off-road 
equipment  used  in  farming,  numerous  manufacturing  and  service  industries,  construction,  road 
building,  and  lawn  and  ground  maintenance.  Each  dealership  provides  a  service  .shop  for 
maintenance  and  repair  of  new  and  u.sed  equipment.  The  average  number  of  employees  at  a 
dealership  is  17. 

Our  dealership  .sells  and  repairs  Bobcat  brand  small  loaders  and  excavators  to  contractors. 
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municipalilics.  counties,  larms  and  indiislry.  Approximalcly  2i)7<  of  my  business  is  sales  to  liKal 
government  such  as  the  City  of  Overland  Park.  Kan.sas;  the  City  ol"  Shawnee.  Kansas:  the  City 
of  Leavenworth.  Kansas;  the  City  ol  Olalhe.  Kansas:  the  City  of  Lansing.  Kansas:  the  City  of 
Lcnexa.  Kansas:  the  City  ol  Fairway.  Kansas:  John.son  County.  Kan.sas:  Douglas  County.  Kan.sas; 
and  the  Kan.sas  City.  Kansas  Housing  Authority. 

On  April  7  of  this  year  G.SA  published  a  proposal  in  the  Federal  Register  listing  the 
federal  supply  .schedules  which  GSA  would  make  available  to  state  and  local  governments. 
These  .schedules  encompa.ss  a  wide  variety  of  products  including  tires,  tractors,  .school  supplies, 
office  furniture  and  medical  equipment.  (M)  Fed.  Reg.  1 7764).  All  of  these  items  arc  currently 
being  supplied  to  the.se  governmental  entities  through  existing  networks  of  dealers,  distributors 
and  retailers  who  employ  people  locally.  .Sales  to  slate  and  local  governmenLs  frequently 
represent  a  significant  portion  of  the.se  dealers'  revenues. 

Although  the  purported  intent  of  the  FASA  "94  is  to  create  more  efficient  purcha.sing  for 
the  federal  government,  there  is  virtually  nothing  in  the  legislative  history  to  explain  the  intent 
of  Section  \555  which  allows  GSA  to  purcha.se  supplies  for  all  stale  and  IcK'al  governments. 
Moreover,  creating  a  new  and  presumably  large  bureaucracy  to  coordinate  state  and  l(x:al 
governmenl  purcha,ses  through  GSA  cannot  and  will  not  promote  efficiency  at  the  federal 
acquisition  level.  In  fact,  as  far  as  we  know,  the  law  which  authorizes  GSA  to  go  into 
competition  with  us  was  not  supported  by  any  evidence  that  there  is  a  need  for  GSA's 
interference.  Currently,  most  slate  and  local  governmenls  purcha.se  on  a  competitive  bid  basis, 
guaranteeing  them  the  best  price.  Under  this  new  propo.sal.  GSA  intends  to  charge  stale  and 
local  governments  for  u.se  of  the  .schedules.  Slate  and  Iwal  governmenLs  will  not  be  saving  any 
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money.  They  will  be  payint:  transaction  costs  to  GSA  instead  or  to  their  hKal  dealer.  GSA  will 
replace  the  !(K'al  dealer.  Perhaps  most  iniporlani  is  the  laci  ihai  neither  now  nor  at  the  lime  of 
pas.sage  was  there  a  shred  of  evidence  that  Section  1555  would  reduce  cosLs  to  stale  and  local 
governments.  Actually,  the  law  alli)ws  GSA  to  charge  those  govcmmenLs  an  unspecified  fee  for 
its  "services." 

On  the  other  hand,  if  one  a.ssumes  that  GSA  is  seeking  to  rcduce  its  costs.  5ieclion  1555 
will  not  achieve  that  goal.  Il  is  not  possible  for  GSA  to  negotiate  lower  prices  through  a  larger 
market  share  because  GSA  already  receives  the  lowest  possible  prices,  buying  directly  from  the 
manufacturer  on  a  compclilive  hid  basis.  Additionally,  a  new  bureaucracy  at  GSA  to  administer 
this  program  will  only  add  to  its  overall  co.sLs. 

From  what  we  can  determine,  this  whole  idea  is  the  product  of  .someone  who  thinks  that 
big  government  is  good  and  thai  il  can  only  get  belter  if  il  is  made  bigger.  That  individual 
clearly  has  not  gotten  the  message  from  the  American  people  who  are  outraged  at  the  .size  of 
government  and  who  want  to  .see  il  reduced. 

Any  alleged  benefit  of  the  GSA  rule  will  be  outweighed  greatly  by  the  harm  which  it  will 
inflict  on  local  equipment  dealers  of  all  types  throughout  the  country.  Dcalenships  survive  on 
a  combination  of  income  from  sales  and  .service.  Neither,  standing  alone,  will  support  Ihc 
dealership.  Thus,  if  GSA  becomes  the  purchasing  agent  for  slate  and  IcKal  govemmenu  dealers 
will  lo.se  sales  on  a  nationwide  ba.sis.  The  dealership  networks  will  he  weakened  substantially. 
It  has  been  estimated  by  one  of  the  major  equipmenl  manufacturers  that  .sales  to  local 
governments,  excluding  slate  governments,  account  for  twenty  percent  (20%)  to  as  much  as  fifty 
percent  (507r)  of  dealers*  .sales.  It  takes  little  imagination  to  understand  the  impact  upon  a  .small 
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business  il"  2()'/f  of  its  sales  are  laken  away  by  the  federal  govemmenl. 

The  injury  will  nol  be  limilcd  in  the  dealers.  Iheir  employees  and  Iheir  families.  Cili'Asns 
of  the  communilies  in  which  Ihe  dealerships  are  located  will  experience  a  lo.ss  as  well.  The 
equipment  dealer  is  the  main  .source  of  power  equipment  for  many  communities.  A  llnancially 
weakened  or  clo.sed  dealership  is  of  no  benelll  to  the  community. 

The  lo.ss  of  jobs  at  the  dealership  will  inllict  harm  on  the  community  at  large  as 
employees  and  their  families  are  left  without  a  source  of  income.  Thus,  in  addition  to  losing  a 
valuable  resource,  the  community  will  incur  a  burden  as  a  result  of  ihc  damage  which  this 
purchasing  program  will  cause. 

Finally,  the  slate  and  hxral  governmenls  ihemselves  will  be  damaged  by  this  program. 
The  type  of  equipment  described  in  the  above-referenced  .schedules  requires  regular  servicing. 
Only  equipment  dealers  have  the  capability  of  .servicing  and  repairing  equipment.  Manufacturers 
arc  nol  scl-up  lo  .service  equipnienl.  And  they  will  never  be  since  il  is  logistically  impo.ssible 
to  .send  a  iruclor.  or  a  chain  saw.  or  a  lawn  mower,  as  examples,  back  lo  a  manufacturer  for 
.service.  Thcrclbre.  there  should  be  very  .serious  concern  on  the  part  ol'  slate  and  hxral 
governmenls  about  a  lo.ss  ol  .service  for  their  current  equipment  as  well  as  for  equipment 
purcha.sed  through  GSA. 

There  will  be  a  lo.ss  of  the  many  intangibles  which  permeate  the  dealer  customer 
relationship.  When  stale  and  icKal  government  officials  purcha.se  a  backhcx;.  or  tractor,  or 
niulchcr  from  a  local  dealer  they  also  create  a  relationship  which  they  can  rely  on  for  warranty 
and  repair  advice:  and  Ihey  have  a  ready  .source  of  help  when  minor  problems  ari.se.  This  kind 
of  friendly  help  and  advice  will  nol  exist  where  CSA  is  the  .selling  agent.   Just  as  importantly. 
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local  dealers  are  available  lo  modily  the  equipmcnl  lo  meet  hKal  govemmenl  .spccificalions  and 
negotiate  specific  terms  lo  suit  the  hx-'al  agency.  Clearly,  these  needs  will  not  be  met  ir  state  and 
local  officials  buy  equipment  through  GSA. 

The  easy  answer,  that  state  and  ItK'al  govemmenus  will  not  use  the  GSA  schedules  \i  all 
of  the  foregoing  arc  true,  is  fallacious.  State  and  l(Kal  governments  will  be  forced  lo  use  the 
GSA  schedules  if  the  initial  price  of  an  item  or  article  is  even  slightly  lower.  Further,  even  if 
only  a  few  governmenLs  begin  using  the  schedules  at  the  ouLseu  the  erosion  will  be  gradual  and 
the  dealership  network  slowly  will  wither. 

There  is  no  justification  for  interference  by  the  federal  government  in  the  current  sales 
system  which  has  been  in  place  for  many  decades.  In  this  era  of  reduced  government,  it  is 
incomprehensible  thai  an  expansion  of  GSA  into  slate  and  liK'al  government  purchasing,  at  the 
expense  of  small  bu.siness  across  the  country,  would  be  permitted.  To  add  insult  lo  injury.  GSA 
intends  lo  charge  a  fee  for  its  services.  GSA  would  not  only  compete  with  small  business;  it 
would  also  get  paid  lo  do  .so. 

In  closing.  I  would  like  lo  urge  the  Congress  lo  consider  the  impact  upon  the  private 

sector,  particularly  small  business  when  attempting  to  reform  federal  acquisition  programs.  While 

wc  all  agree  thai  an  overhaul  is  nece.s.sary.  haste  in  accomplishing  this  can  work  lo  the  detriment 

of  the  suppliers  such  as  the  members  of  our  coalition: 

North  American  Equipment  Dealers  A.vs(K'ialion 
A.s.s(Kiaied  Equipment  Distributors 
National  Automobile  Dealers  A.ssiK'ialion 
Nalionul  Relail  Federation 
National  AsstK'iation  of  Wholesaler-Distributors 
National  Ass(K'ialion  of  Chemical  Distributors 
Allied  School  &  Office  Products 
Interstate  Sch«H)l  Supply  &.  Equipment 
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Intcrstalc  Companies  of  Louisiana 

Inicrslalc  of  Florida 

Mississippi  School  Supply  Co. 

Malcrial  Handlinj;  Equipment  Dislribulors  Assixriation 

Health  Industry  Manufacturers  AsstKiation 

Again  thank  you  Madam  Chairman  lor  the  opportunity  to  air  this  issue. 
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DEPARTMENT  OF  THE  TREASURY 

INTERNAL  REVENUE  SERVICE 
WASHINGTON.  DC.  20224 


STATEMENT  OF 

KEVIN  W.  JOHMSOM 

COHTRACTIMG  07PICER 

INTERMAL  REVENUE  SERVICE 

ASSISTANT  COMMISSIONER  (PROCUREMENT) 

OFFICE  OF  CONTRACT  ADMINISTRATION 

BEFORE  THE 
COMMITTEE  ON  SMALL  BUSINESS 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

AUGUST  3,  1995 

Good  morning  Chairwoman  Meyers,  Representative  LaFalce,  and 
members  of  the  Committee.   I  appreciate  the  opportunity  to  appear 
before  you  today  to  share  my  views  on  H.R.  1670,  "The  Federal 
Acquisition  Reform  Act  of  1995"  and  to  briefly  elaborate  on  the 
role  of  the  Contracting  Officer  in  this  era  of  procurement 
reform. 

Introduction 

My  name  is  Kevin  W.  Johnson  and  I  am  presently  employed  at 
the  Internal  Revenue  Service  (IRS) ,  Oxon  Hill,  Maryland,  as  a 
Contract  Administrator  and  Contracting  Officer  within  the  Office 
of  contract  Administration.   I  have  eleven  years  of  progressive 
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experience  in  the  career  field  of  federal  government  contracting. 
In  that  period  of  time,  I  have  awarded  and  managed  over  sixty 
government  contracts  at  two  defense  agencies  and  two  civilian 
agencies,  with  a  systems  life  value  ranging  between  $85,000  and 
$1,000,000,000.   This  includes  a  variety  of  contract  types  as 
well  as  a  variety  of  products  and  services  (resiame  attached  for 
the  record) . 

Baclcaround 

As  an  advocate  of  the  administration's  efforts  to  streamline 
the  federal  procurement  process,  I  was  pleased  to  write  to 
Dr.  Steven  Kelman,  Administrator,  Office  of  Federal  Procurement 
Policy,  on  December  12,  1994,  to  share  a  success  story  relative 
to  how  I  have  taken  personal  responsibility  to  make  the 
procurement  process  better  where  I  work  (letter  attached  for  the 
record  as  a  featured  article  in  Contract  Management  magazine, 
August  1995  issue) .   As  a  frontline  procurement  professional  in 
the  federal  sector,  and  particularly  as  a  Contracting  Officer,  I 
feel  empowered  to  manage  those  contracts,  delivery  orders  and 
task  orders  that  have  been  assigned  to  me  by  utilizing  the 
foresight,  flexibility  and  acumen  that  is  deserving  of  the 
American  taxpayer,  our  government  contractors  and  the  IRS. 
This  feeling  of  empowerment  is  driven,  in  large  part,  by  Dr. 
Kelman 's  willingness  to  listen  to  the  concerns  of  procurement 
professionals,  at  my  level,  who  have  the  ultimate  responsibility 
to  award  and  manage  today's  increasingly  complex  contracts. 
To  that  end.  Dr.  Kelman  invited  ne  to  accompany  him  to  this 
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Morning's  hearing  to  testify  on  the  aforementioned  reform 
legislation. 

"Federal  Acquisition  fn-r-njuni  Inina  Act  of  1994"  (FA8A)  and 
H.R  1670.  "Federal  Acquisition  Reform  Act  of  199S" 

In  my  view,  FASA  and  H.R.  1670  enhance  and  promote 

competition  for  federal  procurement  opportunities  amongst  small 

business  concerns.   Consistent  with  three  of  the  twenty  initial 

goals  for  reinventing  government  procurement',  establishment  of  a- 

new  simplified  acquisition  threshold  (increase  from  $25,000  to 

$100,000)  and  procedures^,  enhancing  programs  for  small 

businesses  and  small  disadvantaged  business  concerns  and 

bringing  past  performance  into  the  evaluation  process',  small 

business  concerns  now  have  an  opportunity  to  compete  for  more 

government  contracts.   These  actions  facilitate  their  chances 

to  retain  those  contracts,  as  well  as  subsequent  contractual 

opportunities,  through  outstanding  performance.   Pursuant  to 

Title  I,  Section  101,  of  H.R  1670,  I  envision  the  pending 

legislation  to  improve  competition  requirements  for  the 

acquisition  of  goods  and  services  as  a  step  in  the  right 

direction.   Furthermore,  I  endorse  the  administration's  position 


'Creating  a  Government  that  Works  Better  &  Cost  Less, 
Reinventing  Federal  Procurement,  Accompanying  Report  to  the 
National  Performance  Review,  September  1993. 

^"Federal  Acquisition  Streamlining  Act  of  1994",  Title  V, 
October  13,  1994. 

'"Federal  Acquisition  Streamlining  Act  of  1994",  Title  I,  Part 
II,  Subpart  III,  Section  1091,  Policy  Regarding  Consideration  of 
Contractor  Past  Performance". 
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that  the  definition  of  "maximum  practicable  competition"  should 
replace  the  current  requirement  which  states  that  all  sources 
must  be  given  a  "right"  to  be  considered  for  government 
contracts.   It  is  simply  not  cost  effective  to  continually 
consider  sources  that  have  no  realistic  chance  of  supplying  goods 
and/or  services  at  a  reasonable  price  to  the  government.   In  my 
view,  the  Contracting  Officer  should  not  be  obligated  to  notify  a 
vendor  that  they  are  in  the  competitive  range,  that  is,  stand  a  ■ 
chance  to  be  selected  as  the  successful  offeror  when,  in  fact,  it 
is  known  early  in  the  procurement  process  that  said  vendor  may 
not  perform,  does  not  offer  a  fair  and  reasonable  price  and/or 
will  not  delivery  a  quality  product  or  service.   This  exercise 
wastes  the  vendor's  time  and  money  and  adds  unnecessary  and 
cumbersome  administrative  burdens  to  the  frontline  procvirement 
professional.   H.R.  1670  addresses  this  issue  relative  to  large 
procurements  whereas  FASA  identified  those  problem  areas  relative 
to  small  buys. 
Treasury  Initiatives  to  Encourage  Competition  with  Small  Business 

To  date,  the  Department  of  the  Treasury  is  the  only  cabinet- 
level  agency  in  the  federal  government  that  is  consistently 
and  conscientiously  reaching  out  to  the  small  business  community 
relative  to  the  award  of  federal  contracts.    CHART  1  shows  that 
Treasury  met  its  fiscal  year  1994  goals  to  award  contracts 
to  small  business  concerns  and  exceeded  its  goals  in  three  out  of 
four  categories.   CHART  2  further  demonstrates  that,  among  those 
total  dollars  awarded  to  small  businesses,  IRS  was  the  lead 
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bureau  in  the  award  of  contracts  to  small  business  concerns. 


CHART  1 


TOTAL  PROCUREMENTS:   $1.3 IB  for  FY94 


FY1994 

GOAL 

PERFORMANCE 

TOTAL  AMOUNT 

SBs 

29.0% 

42.4% 

$555,598,000 

8(a)s 

9.7% 

14.8% 

$194,567,000 

SDBs 

2.0% 

2.0% 

$  25,637,000 

Women 

4.0% 

4.9% 

$  63,998,000 

CHART  2   IRS  Percentage  of  Total  Treasury  Dollars  awarded  to 
small  business  concerns 


■ 

Pyi994 

PERFORMANCE 

TOTAL  AMOUNT 

SBs 

62.3% 

$346,324,255 

8(a)s 

58.0% 

$112,851,068 

SDBs 

55.2% 

$  14,144,080 

Women 

44.4% 

$  28,422,739 

SBs  -  Small  Business. 

8(a)s  -  Section  8(a)  of  the  Small  Business  Act.   The  Government's 

primary  program  to  develop  viable  small  businesses  that  are  owned 

and  controlled  by  members  of  socially  and  economically 

disadvantaged  groups. 

SDBs  -  Small  disadvantaged  business. 

Women  -  Women-owned  business. 


In  an  attempt  to  promote  competition  and  to  award  a 
respectable  portion  of  procurement  dollars  to  the  small  business 
community.  Treasury,  in  conjunction  with  its  prime  contractors, 
established  and  now  sponsors  an  annual  procurement  conference. 
Entitled,  "PARTNERSHIPS",  this  conference  invites  small, 
minority,  and  women-owned  business  firms  to  discuss  potential 
prime  and  subcontracting  opportunities.   Purchasing  personnel 
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from  each  bureau  in  the  Department  and  their  selected  prime 
contractor  partners  are  on  site  to  accept  quotations  for  current 
requirements,  and  to  identify  potential  candidates  for  future 
procurement  opportunities.   In  the  spirit  of  government  reform, 
electronic  data  interchange  and  purchase  cards  transactions  were 
awarded  on  the  spot.   All  other  awards  were  made  within  10 
working  days  after  the  conference. 

As  a  demonstration  of  loyalty  and  commitment  on  the  part  of 
top  management  within  the  Department,  "PARTNERSHIPS"  1994  was 
attended  by  former  Secretary  of  the  Treasury,  Lloyd  Bentsen, 
Dr.  Steven  Kelman,  and  Robert  Welsh,  Director  of  Procurement. 
The  most  recent  conference,  "PARTNERSHIPS"  1995,  was  attended  by 
Secretary  Robert  Ruben,  and  bureaus  successfully  awarded 
several  contracts  that  will  enhance  the  survival  of  the  small 
business  community.   CHART  3  summarizes  those  awards  as  follows: 
CHART  3 


BUREAU 

TOTAL  AWARDS 

PERCEMTA6E  TOTAL 

Customs 

$523,070 

30.7% 

Engraving/  Pr  int  ing 

$453,342 

26.6% 

IRS 

$142,252 

8.3% 

Mint 

$142,212 

8.3%          1 

Lastly,  bureaus  within  the  Department  are  individually 
reaching  out  to  the  community  as  well.   IRS  recently  sponsored  a 
two  day  8(a)  seminar  whereby  the  procurement  organization 
provided  an  overview,  discussed  its  goals  and  objectives  and  long 
range  procurement  forecast  opportunities.   The  Bureau  of 
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Engraving  and  Printing  conducts  a  quarterly  small,  minority,  and 
women-owned  business  breakfast  for  a  modest  fee  of  $10.00  whereby 
business  opportunities  are  discussed  indepth.   The  U.S.  Customs 
Service  videotapes  the  annual  "PARTNERSHIPS"  conference  and  holds 
a  monthly  "vendor  outreach"  whereby  all  Treasury  bureaus 
participate  to  support  the  monthly  event. 

Again,  Treasury  has  initiated  several  steps  to  promote 
competition  amongst  small  businesses  that  other  agencies  should 
emulate. 

The  Role  of  the  Contracting  Officer: 

Contracting  officers  are  responsible  for  ensuring 
performance  of  all  necessary  actions  for  effective  contracting, 
ensuring  compliance  with  the  terms  of  the  contract,  and 
safeguarding  the  interests  of  the  United  States  in  its 
contractual  relationships.*   Moreover,  the  Contracting  Officer 
is  an  agent  for  the  government  and  is  the  only  official  that  is 
granted  the  express  authority  to  obligate  funds  on  behalf  of  the 
government.   To  that  end,  the  Contracting  Officer  must  exercise 
a  high  degree  of  ethical  behavior  in  the  management  of  public 
funds . 

What  motivates  and  drives  me  as  a  Contracting  Officer  in 
this  era  of  change,  and  what  should  motivate  all  Contracting 
Officers,  is  personal  initiative,  uncompromising  professionalism, 
business  acumen,  and  common  sense.   Team  leadership  is  key  as 


♦"Federal  Acquisition  Regulation",  1.602-2  Responsibilities. 
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well  because  we  rely  on  input  from  a  variety  of  stakeholders  in 
the  procurement  process,  to  include  the  contract  specialist, 
project /program  manager,  price  and  cost  analyst,  contracting 
officer's  technical  representative,  legal  counsel,  quality 
assurance  specialist,  and  industry  and  government  management. 
As  you  can  see,  our  role  is  no  easy  task,  however,  procurement 
reform  lends  the  flexibility  and  affords  the  creativity  that  is 
needed  for  us  to  maximize  our  respective  talents. 

Conclusion 

Chairwoman  Meyers,  Representative  LaFalce,  and  members  of 
the  Committee,  I  will  conclude  my  written  statement  by 
reiterating  that,  in  my  view,  competition  eunongst  small  business 
will  be  enhanced,  in  lieu  of  stifled,  due  to  four  specific 
provisions  that  were  included  in  FASA: 

•  Section  1091  -  Contractor  past  performance  will  encourage 
businesses  to  perform  in  an  outstanding  manner  and,  should 
they  perform  well,  incentivize  them  to  compete  for  other 
government  contracts; 

•  Section  4001  -  Increased  simplified  acquisition  threshold, 
from  $25,000  to  $100,000,  means  that  there  will  be  more 
contracts  in  which  businesses  can  compete  and  possibly  win 
and  will  encourage  reluctant  vendors  to  enter  the  government 
contracting  arena  because  the  procurement  process  has  been 
streamlined  and  automated  for  procurements  in  that  range; 

•  Section  5091  -  Vendor  excellence  awards.   Savvy 
entrepreneurs  undoubtedly  recognize  the  value  and  longterm 
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benefits  of  being  selected  as  the  premier  contractor  in  the 
federal  sector.   In  that  regard,  competition  is  maintained 
in  the  procurement  process  as  vendors  continually  strive  to 
obtain  excellence  and  stand  out  from  their  peers;  and 
•    Section  7104  -  Small  Business  Procurement  Advisory  Council 
includes  the  Administrator  of  the  SBA  and  the  head  of  each 
Office  of  Small  and  Disadvantaged  Business  Utilization  that 
has  procurement  powers.   Top  officials  from  these  respective 
agencies  will  generate  the  attention  to  detail  that  is 
critical  to  the  betterment  of  the  federal  procurement 
process  relative  to  small  business  concerns. 

This  concludes  my  prepared  remarks  and  I  again  thank  you  for 
the  opportunity  to  express  my  views. 
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KEVIN  W.  JOHNSON 

12307  Gable  Lane 

Fort  Washington,  Maryland  20744 

(301)  292-4459 


Career  Objective:   Senior  Executive,  Federal  sector. 


Background  Summon:  Eleven  years  progressive  experience  in  the  career  field  of  Federal 
Government  contract  management.   Responsible  for  pre-award  (planning  &  acquisition)  and 
post-award  (management  &  administration)  of  Federal  contracts  for  major  weapon  systems. 
Federal  Information  Processing  (FIP)  Resources,  research  studies,  technical  support  services,- 
construction,  custodial  services,  shuttle  services,  spare  parts,  architect/engineer  services, 
maintenance  of  FIP  resources,  video  conferencing  systems  and  advertisement  services. 
Successfully  managed  fixed  price,  cost-type,  indefinite  delivery-indefinite  quantity  (IDIQ), 
labor  hour  and  time  &  materials  contracts  with  a  systems  life  value  between  $85K  and  $1B. 

Working  Experience: 

May  1991-  Department  of  the  Treasury,  Internal  Revenue  Service,  Washington,  DC 

Present  Contract  Administrator  &  Contracting  O^cer,  GS-13 

Independently  managed  thirty  fixed  price  and  IDIQ  contracts  in  support  of 
the  IRS  $23B  Tax  Systems  Modernization  strategy  and  negotiated  over 
$2M  in  savings.   Recognized  with  three  "Special  Act"  awards. 

Jan  1990-  Administrative  Office  of  the  United  States  Courts,  Washington,  DC 

May  1991  Contract  Specialist,  GS-12  and  GS-13 

Managed  two  fixed  price  maintenance  contracts  and  served  as  Team  Leader 
for  the  Cost  Evaluation  Team  on  the  agency's  only  FIP  resources 
acquisition;  Cost  savings  were  $50M  in  favor  of  the  Government. 

May  1989-  Department  of  the  Army,  Information  Systems  Selection  &  Acquisition 

Jan  1990  Agency,  Alexandria,  VA,  Contract  Specialist,  GS-12 

Negotiated  and  managed  nine  task  orders  under  the  $4.5M  Army 
Operations  Center  fixed  price  contract  for  the  Pentagon's  security  system, 
resulting  in  a  204-%  savings  in  favor  of  the  Government  on  each  negotiated 
order. 

Apr  1985-  Defense  Logistics  Agency,  DCASPRO  IBM  Manassas,  VA,  Contract 

May  1989  Management  Specialist  &  Contract  Administrator,  GS-07  through  GS-12 

Managed  twenty-five  fixed  price  and  cost-type  contracts  for  major  weapon 
systems  and  earned  two  "Superior  Performance  Awards". 

Jul  1984-  Defense  Logistics  Agency,  Defense  Personnel  Support  Center, 

Mar  1985  Philadelphia,  PA,  Acquisition  Intern,  GS-05 

Satisfactorily  completed  625  hours  of  classroom  instruction  in  procurement. 
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Education: 

1983  Virginia  Commonwealth  University  (VCU),  Richmond,  VA 

Bachelor  of  Science,  Business  Administration  and  Management 
Concentration:  Finance;  Minor  field  of  study:  Economics 

1995  1995  Executive  Potential  Program,  Office  of  Personnel  Management 

Candidate 


Certifications: 

1988  The  George  Washington  University,  Washington,  DC 

Master's  Certification  in  Government  Contracting 

1994  National  Contract  Management  Association,  Vienna,  VA 

Certified  Associate  Contracts  Manager  (CACM) 


Professional  Affiliations: 

May  1985-         National  Contract  Management  Association,  NOVA  Chapter 
present  Special  Topic  Committees:  Small  Business  &  Team  Leadership 

Nov  1991-  National  Association  of  Black  Procurement  Professionals  (NABPP), 

present  Treasurer,  Washington,  DC  Chapter  (1995) 

Assistant  Editor,  NABPP  newsletter  (1995) 

Oct  1994-  Association  for  the  Improvement  of  Minorities,  Internal  Revenue  Service, 

present  Washington,  DC  Chapter 


Community /Volunteer  Work: 

Oct  1991-  Member,  Arlington  Housing  Corporation  Affiliate  Board  of  Directors. 

present  Board  President  since  October  1993. 

Sep  1994-  Member,  VCU  School  of  Business  Alumni  Board  of  Directors. 

present 

1995  -  present    Contributing  Writer,  VCU  Office  of  Academic  Support  newsletter 

Personal  and  professional  references  are  available  upon  request. 
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REINVENTING  ACQUISITION 


Pledging  Comniitnient 
to  Procurement 
Reform 


BY  KEVIN  W.  JOHNSON.  CACM 


Editor's  Note:  The  following  represents  the  author's 
comments  directed  to  Steven  Kelman.  administrator, 
Office  of  Federal  Procurement  Policy,  after  hearing  Kel- 
man's  remarks  as  the  general  session  speaker  at  the 
Sixth  Annual  National  Assoaation  of  Black  Procure- 
ment Professionals  Procurement  Training  and  Educa- 
tion Conference.  November  16.  1994. 

In  the  spirit  of  promoting  open  communications 
among  industry,  government,  staff  employees,  and 
management,  and  as  you  specifically  requested  dur- 
ing your  opening  remarks.  I  am  pleased  to  briefly 
elaborate  on  how  1  can  take,  or  have  taken,  personal 
responsibility  to  make  the  procurement  process  bet- 
ter where  1  work. 

As  a  contracting  officer  currently  working  within 
the  Communications  and  Support  Administration 
Branch  of  the  Office  of  Contract  Administration,  it  is 
my  responsibility  to  uphold  the  mission  of  the  assist- 
ant commissioner  (procurement)  at  the  Internal  Rev- 
enue Service  (IRS)  (Department  of  the  Treasury)  In 
that  regard,  using  past  performance  as  the  key 
barometer,  just  before  the  expiration  of  the  current 
contract  and  with  the  support  of  my  immediate  super- 
visor. I  was  able  to  successfully  award  a  time  and 
materials  task  order  for  both  technical  support  serv- 
ices and  the  establishment  of  a  "pilot"  enterprisewide 
database  lor  the  IRSs  three  corporate  computing  cen- 
ters to  the  incumbent  contractor,  a  local  8(a)  firm. 

This  task  order  continues  to  support  the  IRSs  10- 
year  tax  systems  modernization  strategy  and.  in  addi- 
tion to  the  usual  evaluation/selection  factors  that  are 
used  for  a  procurement  over  S100.(XX).  much  empha- 
sis was  afforded  to  the  contractor's  past  performance 
over  the  last  two-year  period. 


This  example  of  flexibility  that  is  afforded  to  con- 
tracting officers  is  consistent  with  your  recently  pub- 
lished remarks  at  the  Industry  Advisory  Council 
round  table  discussion  titled  "Communication 
Exchange:  Reinventing  the  Partnership."  specifical- 
ly when  you  responded  to  issue  1  "Is  the  current  pro- 
curement system  broken?"  and  issue  5  "Leadership 
is  key."  The  bottom  line  objective,  as  you  eloquently 
stated,  is  to  improve  communications  between  the 
above  aforementioned  parties  and  to  bring  past  per- 
formance into  the  evaluation  process.  Moreover,  your 
interview  with  Contract  Management  magazine  (July 
1994)  reiterated  the  point  that  government  contracts 
personnel  must  exercise  the  efficient  management  of 
public  funds  and  serve  the  mission  of  their  respec- 
tive agencies  if  procurement  reform  is  to  succeed.  To 
that  end.  I  have  felt  encouraged  to  use  good  sense 
and  good  judgment  in  this  environment  of  change. 

Please  be  advised  that  I  remain  committed  to  and 
supportive  of  your  initiatives  to  improve  the  federal 
acquisition  process.  In  August  1994  I  spoke  with  a 
member  of  your  staff  to  volunteer  my  time  to  help 
rewrite  Part  42.  "Contract  Administration."  of  the  Fed- 
eral Acquisition  Regulation.  I  also  volunteer  to  join 
the  newly  established  nonsupervisory  council  that  is 
targeted  to  meet  with  you  periodically  to  discuss  per- 
tinent federal  acquisition  issues  that  you  spoke  of  at 
the  NABPP  conference.  G 
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Chairwoman  Meyers,  Representative  LaFalce,  and  members  of 
the  Committee,  I  appreciate  the  opportunity  to  appear  before  you 
today  to  discuss  the  Administration's  view  on  H.  R.  1670,  the 
Federal  Acquisition  Reform  Act  of  1995.   Since  the  last  time  I 
appeared  before  this  Committee,  we  have,  together,  made  great 
strides  in  moving  our  federal  procurement  system  in  the  direction 
of  increased  efficiency  and  greater  flexibility  to  facilitate  the 
selection  of  high-quality  contractors  offering  good  prices.   Much 
of  this  progress  can  be  attributed  to  the  passage  of  the  Federal 
Acquisition  Streamlining  Act  (FASA) ,  which  your  leadership  and 
support  helped  to  secure. 
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Thanks  to  FASA,  agencies  will  be  able  to  make  small  dollar 
purchases  more  rapidly  and  better  emulate  successful  commercial 
practices.   At  the  same  time,  small  businesses  will  remain  an 
integral  source  of  supply  for  the  government .   An  increase  in  the 
small  business  reservation  along  with  the  elimination  of  many  of 
the  clauses,  terms  and  conditions  that  have  made  doing  business 
with  the  government  burdensome  and  undesirable  will  encourage 
more  small  businesses  to  explore  federal  contracting 
opportunities . 

I  think  you  would  agree  that  FASA  represents  a  "win-win" 
situation:  it  gives  taxpayers  much-needed  streamlining  and  it 
promotes  increased  small  business  participation.   While  we  should 
be  proud  of  what  we  have  accomplished,  we  must  remember  that  the 
task  of  reform  has  not  yet  been  completed,  for  FASA  focuses 
mainly  on  smaller  dollar  purchases.   To  ensure  that  our  system 
effectively  provides  increased  value  to  tcixpayers,  we  must  also 
reform  the  way  we  make  larger  dollar  buys. 

Today,  I  would  like  to  discuss  with  you  how  the 
Administration  believes  this  much-needed  reform  can  be  achieved. 
As  you  will  see,  our  strategy  --  similar  to  that  taken  in  the 
development  of  FASA  --  seeks  to  accomplish  meaningful  reform  in  a 
memner  that  will  serve  the  interests  of  all  businesses  --  both 
small  and  large.   Before  I  describe  how  we  wcfuld  further  reform 
the  process,  however,  I  would  like  to  spend  a  few  minutes 
explaining  why  change  is  so  critical  to  this  Administration  and 
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what  we  believe  is  at  stake  if  we  simply  stick  with  the 
traditional  ways  of  conducting  procurement  business. 

The  Need  for  Change 

When  the  President  took  office  in  January  1993,  the 
Administration  was  confronted  with  a  procurement  system  badly  in 
need  of  repair.   In  comparison  to  the  private  sector,  our  system 
was  far  slower,  much  less  effective  in  satisfying  the  needs  of 
its  customers,  and  less  able  to  attract  the  best  businesses 
(small  or  large) .   Consider  the  following: 

•  The  Vice  President's  National  Performance  Review  (NPR)  found 
in  one  of  the  agencies  it  looked  at  that  the  process  we  use 
to  buy  information  technology  (IT)  takes  nearly  four  times 
as  long  as  it  does  to  make  a  comparable  purchase  in  the 
private  sector  (49  months  versus  13  months) .   To  avoid  the 
bureaucratic  nightmare  associated  with  conducting  new 
procurements,  agencies  tend  to  make  long-term  "megasystem" 
buys  rather  than  taking  an  incremental  approach  that  would 
be  more  manageable,  less  risky,  and  cost  less. 

•  In  a  survey  I  conducted  while  a  professor  at  Harvard  I  found 
that  74  percent  of  private  sector  managers  rated  supplier 
performance  on  their  most  recent  major  contracts  at  an  "8" 
or  higher  on  a  scale  of  1  to  10,  while  only  48  percent  of 
government  managers  felt  the  same. 

•  The  NPR  found  that  the  average  productivity  per  contract 
specialist  has  declined  considerably  between  1980  and  1992. 
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•    A  recent  study  by  the  General  Accounting  Office  (GAO) 

reveals  that  between  January  1990  and  September  1992,  nearly 
45  percent  of  IT  procurements  of  $25  million  or  more  were 
subjected  to  bid  protests  --  hardly  the  atmosphere  in  which 
to  develop  the  kind  of  cooperative  customer- supplier 
relationships  that  the  private  sector  has  found  to  be  so 
important.   As  Philip  Howard,  author  of  the  bestseller.  The 
Death  of  Common  Sense,  put  it  recently  in  the  Wall  Street 
Journal .  "Negotiations  with  vendors  are  hopelessly  distorted 
...  by  the  vendors'  right  to  sue  for  any  trumped-up 
unfairness  in  the  process . " 

At  first,  it  may  seem  odd  that  we  have  gotten  to  this  state 
of  disrepair.   After  all,  who  would  have  assumed  that  a  system 
built  around  the  sound  principle  of  open  competition  could  lead 
to  the  performance  failures  and  bureaucratic  inefficiencies  that 
I  have  just  described  to  you?  A  closer  look  reveals  that  the 
problem  rests  not  with  the  principle  of  vigorous  competition,  but 
rather  with  the  fear  of  discretion  that  we  have  adopted  to  manage 
this  process.   There  is  an  extreme  distrust  towards  our  frontline 
contracting  and  program  professionals,  and  a  complete  lack  of 
faith  in  their  ability  to  use  common  sense  and  good  judgment  to 
make  sound  business  decisions  in  the  best  interests  of  the 
taxpayer.   This  flawed  idea,  which  was  once  common  in  the 
attitudes  of  the  owners  of  private  businesses  towards  their 
employees,  has  long  since  been  abandoned  in  the  private  sector, 
where  companies  have  come  to  realize  that  the  skills  and 
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abilities  of  our  workforce  are  this  country's  major  competitive 
advantage  in  the  world  marketplace. 

As  a  result  of  this  fear  of  discretion,  we  have  developed 
rigid  rules  and  detailed  prescriptions  to  manage  the  process.  In 
my  opinion,  this  fear  of  discretion  can  be  directly  linked  to  all 
the  problems  with  the  current  system  that  I  have  just  outlined. 

We  create  endless   trails  of  paper.      We  have  developed  a 
source  selection  process  based  on  voluminous  paper  proposals  and 
an  overly  formalized  evaluation  process,  with  seemingly  endless 
documentation.    The  purpose  of  this  paper  blizzard  is  to  prevent 
subjectivity  from  seeping  into  the  process.   This  grinds  our 
process  virtually  to  a  halt.   Speaker  Gingrich  has  noted  this 
problem  when  he  stated  that : 

The  contract  for  the  B-47  (which  Boeing  located  and  gave  me) 
is  about  seventy  pages.   In  contrast,  the  paperwork  for  the 
C-5a  is  so  bulky  it  would  take  five  C-5a's  (our  military's 
largest  transport)  to  carry  it. 
In  addition,  evaluating  pieces  of  paper  is  hardly  a  good  way  to 
choose  companies  to  do  work  for  us.   An  entire  industry  of 
professional  proposal  writers  has  developed  to  feed  the 
government's  paper-based  process.   They  play  no  role  in  actually 
performing  the  work  being  bought  --  they  make  money  simply  by 
churning  out  paper. 

We  develop  overly  detailed  specifications .  The  distrust  of 
contracting  officials  that  is  reflected  in  the  complex  and  rigid 
rules  that  now  govern  how  competitions  are  conducted  has 
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ramifications  that  affect  the  acquisition  process  from  the  very 
beginning  --  back  to  the  point  when  the  specifications  and 
evaluation  criteria  are  developed. 

Many  of  you  have  read  the  stories  of  government  salad 
dressing  and  chocolate  chip  cookies,  where  agencies  have 
developed  lengthy  specs  for  common  everyday  products  and  where 
they  pay  much  more  than  they  would  for  a  superior  commercial 
product.   These  specifications  arose  in  large  part  because  of  our 
unwillingness  to  let  contracting  officials  choose  from  among 
readily  available  commercial  products.   So  agencies  developed 
detailed  specifications  and  awarded  contracts  on  the  basis  of  the 
low  bid.   But,  then  agencies  found  that  they  left  things  out  of 
the  specs.   So  they  added  new  bells  and  whistles  making  them  even 
more  detailed.   And,  even  though  the  availability  of  suitable 
commercial  products  grew  exponentially,  it  turned  out  that  very 
few  if  any  could  meet  all  the  features  of  the  spec,  so  we  ended 
up  buying  products  specially  manufactured  for  the  government  that 
cost  more  and  were  of  lower  quality. 

We  fail    to  consider  a  contractor's  past  performance  in  any 
meaningful   way.      While  commercial  firms  have  long  relied  on 
information  about  a  contractor's  past  performance  as  a  major  part 
of  the  evaluation  process,  the  government  traditionally  has 
attempted  to  select  quality  contractors  almost  exclusively  by 
analyzing  elaborate  technical  and  management  proposals,  out  of 
fear  that  consideration  of  past  performance  will  result  in 
contract  award  to  cronies .   In  the  course  of  my  research  while  a 
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professor,  I  came  upon  a  terrible  situation  where  a  supplier's 
excellent  performance  under  the  previous  contract  was  ignored 
when  the  contract  was  recompeted  on  the  grounds  that  the 
government  should  not  "discriminate"  in  favor  of  a  supplier 
simply  because  they  had  performed  well!   As  a  result,  the 
recompeted  contract  ended  up  being  awarded  to  a  supplier  who  had 
written  a  good  proposal  --  and  the  new  awardee  proceeded  to 
perform  so  poorly  that  the  contract  had  to  be  terminated.   The 
traditional  refusal  to  use  past  performance  in  source  selection 
defies  common  sense.   More  importantly,  settling  for  inexpensive 
mediocrity  hardly  seems  in  the  taxpayers'  best  interest  if  an 
agency  determines  that  it  can  get  better  overall  value  by  doing 
business  with  a  higher  priced  supplier  with  an  excellent  track 
record. 

We  demand  process  perfection.      On  top  of  this  rigid 
structure,  we  have  placed  a  protest  system  which  demands  --at 
least  in  the  IT  world  --  not  simply  that  judgments  be  rational, 
but  rather  that  the  process  be  near  perfect .   This  has  served  to 
distract  contracting  officers  from  focusing  on  their  primary 
mission  of  obtaining  good  products  and  services  and  caused  them 
to  worry  instead  about  ever  greater  formal  documentation  to  prove 
that  their  decisions  were  near  perfect. 

In  short,  we  have  produced  --  all  in  the  name  of 
"competition"  --a  system  that  bears  virtually  no  resemblance  to 
the  competition  that  has  made  our  commercial  marketplace  the  envy 
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of  the  world.   On  behalf  of  the  taxpayer,  I  ask  you,  Madame 
Chairwoman,  is  this  really  the  best  we  can  do? 

The  Steps  Taken  by  the  Administration 

I  am  proud  to  say  that  this  Administration,  thanks  in  large 
part  to  the  efforts  of  the  NPR  and  the  dedication  of  our  career 
contracting  workforce,  has  accepted  the  difficult  challenge  of 
changing  tradition  where  it  is  not  working.   In  his  first  year  in 
Office,  the  President  made  clear  that  a  bureaucratic  procurement 
system  would  no  longer  be  acceptable .   And  I  quote : 

We  must  move  to  achieve  real  savings  through  procurement 
reform.   While  the  private  sector  is  becoming  more  flexible, 
more  innovative,  government  has  become  in  many  ways  over  the 
past  10  years  even  more  bureaucratic.   At  a  time  when  all 
businesses  are  looking  for  better  suppliers  and  lower 
prices,  the  Government  is  too  often  losing  suppliers  and 
paying  higher  prices  by  putting  up  so  many  hurdles  and 
costly  requirements  in  our  procurement  system. 
With  the  endorsement  of  the  NPR,  agencies  have  become  actively 
engaged  in  learning  how  to  manage  risk.   Here  are  just  two  of 
many  examples  of  what  the  Administration  is  doing  to  make  common 
sense  an  integral  part  of  our  procurement  process : 
•   We  are  increasing   the  use  of  past  performance .      It  is  well 
known  that  I  have  been  on  a  crusade  of  sorts  during  my  tenure  as 
Administrator  to  encourage  agencies  to  make  a  contractor's  past 
performance  an  essential  consideration  in  the  contract  award 
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decision.   Shortly  after  coming  to  OFPP,  I  initiated  a  pledge 
program  to  increase  agency  usage  of  this  fundamental  commercial 
concept.   While  perhaps  a  bit  corny,  this  program  has  been  my  way 
of  telling  agencies  that  it's  okay  to  exercise  discretion  in  the 
name  of  securing  for  the  taxpayer  the  high  level  of  quality  that 
users  in  the  commercial  world  have  come  to  expect  from  their 
suppliers.   I  am  pleased  to  say  that  the  message  is  being  heard 
and  our  taxpayers  are  benefitting  from  it.   Since  moving  to  a 
best  value  approach  in  source  selection  that  gives  significant 
consideration  to  past  performance,  the  Bureau  of  Prisons  noted 
that  service  quality  has  dramatically  improved  on  its  contracts 
for  half-way  house  management,  and  the  Defense  Personnel  Supply 
Center  in  Philadelphia  reported  that  the  dollar  value  of 
contracts  terminated  for  default  has  declined  from  $133  million  a 
year  to  just  $13  million. 

•    We  are  making  proposals  less  paper  intensive.      We  are  working 
to  reduce  the  paper  blizzard  and  make  the  source  selection 
process  rely  more  on  good  judgment.   For  instance,  Hanscom  Air 
Force  Base  uses  "in-plant  reviews"  to  replace  the  traditional 
paper  management  proposals.   Hanscom  has  been  very  pleased  with 
the  results.   They  cite  as  an  example  a  proposal  for  software 
development  received  from  a  small  business  with  whose  work  they 
were  not  familiar.   Given  the  importance  of  the  software  for 
national  security,  they  were  hesitant  about  making  the  award 
based  on  a  piece  of  paper.   But  based  on  the  in-plant  review, 
they  were  able  to  see  that  the  business  had  the  skills  and 
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commitment  necessary  to  do  the  work.   They  awarded  the  contract 
to  this  small  business,  which  has  successfully  completed  the 
project,  within  budget  and  ahead  of  schedule. 

Next  Steps 

Madame  Chairwoman,  I  hope  that  this  brief  discussion  has 
given  you  a  better  understanding  of  why  the  Administration  is 
working  so  hard  to  put  our  procurement  system  in  a  better 
position  to  reap  the  efficiencies  of  vigorous  competition  without 
the  associated  burden  of  bureaucracy  and  to  ensure  integrity  in 
our  process  without  allowing  an  onslaught  of  disruptive  and 
costly  protests.   As  I  have  told  your  colleagues  on  the 
Committees  for  Government  Reform  and  Oversight  and  National 
Security,  the  Administration's  byword  is:   "competition  yes, 
bureaucracy  no." 

True  to  our  word,  Madame  Chairwoman,  the  Administration 
stands  firm  in  its  commitment  to  preserving  the  open  access  that 
has  become  a  hallmark  of  our  modern  day  system.   The  reason  is 
simple:   the  vigorous  competition  that  comes  with  giving  all 
responsible  sources  the  initial  opportunity  to  participate  can 
translate  into  lower  costs  and  greater  innovation.   Our  reform 
efforts  allow  contracting  officers  easily  and  effectively  to 
distinguish  from  among  the  many  sources  that  express  an  initial 
interest,  those  that  stand  the  most  likely  chance  of  receiving  an 
award.   As  I  have  just  explained,  history  tells  us  that  if  both 
of  these  elements   --  openness  and  streamlining  --  are  not 
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solidly  implanted  in  our  system,  the  benefits  of  lower  costs  and 
greater  innovation  will  never  be  realized. 

The  Competition  in  Contracting  Act  did  much  to  instill  the 
concept  of  openness  in  our  process  and  to  reduce  the  number  of 
sole  source  contract  awards.   However,  it  did  little  to  provide 
agencies  with  the  tools  to  take  advantage  of  this  openness  in  an 
efficient  manner,  as  well  as  in  a  way  that  allows  contracting 
officials  to  use  common  sense  and  good  business  judgment.   For 
this  reason,  I  believe  the  actions  taken  by  the  Government  Reform 
and  Oversight  Committee  in  its  markup  of  H.R.  1670  are  a  good 
step  in  this  direction.   While  the  bill  preserves  full  and  open 
competition,  it  recognizes  that  it  must  be  pursued  in  a  manner 
that  is  consistent  with  the  need  to  fulfill  the  government's 
requirements  efficiently,  and  to  permit  the  exercise  of  good 
business  judgment  by  our  contracting  officials. 

Let  me  take  a  moment  to  describe  how  this  type  of  authority 
could  be  effectively  used  --to  the  benefit  of  contractors  (of 
all  sizes)  and  the  government  alike. 

Making  Dovmselect  Decisions  More  Effective  through  a  "Two 

Phase"  Selection  Process 

In  a  typical  procurement,  many  of  those  sources  that  express 
an  initial  interest  will  ultimately  not  be  competitive. 
Unfortunately,  our  traditional  approach  to  procurement  fails  to 
address  this  issue  adequately.   As  a  result,  sources  can  find 
themselves  devoting  significant  time  and  money  to  compete  for 
work  they  are  unlikely  to  get.   This  can  be  particularly 
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detrimental  to  small  businesses.   Not  surprisingly,  industry  has 
commented  that  they  would  like  to  know  earlier  in  the  competition 
if  they  do  not  have  a  likely  chance  for  award.   At  the  same  time, 
agencies  can  find  themselves  having  to  expend  resources  they  can 
ill  afford  to  waste  evaluating  offers  that  are  unlikely  to  be 
selected. 

One  way  to  avoid  this  inefficiency  is  to  initiate  a 
competition  with  a  streamlined  process  where  sources  submit  basic 
information  as  requested  by  the  contracting  officer  and  permit  a 
limited  number  of  sources  to  be  selected  to  participate  in  a 
further  competition  that  would  involve  the  submission  of  formal 
offers.   As  we  envision  it,  sources  in  the  "initial"  phase  of 
competition  would  be  just  that:  "sources"  --as  opposed  to 
offerors.   They  would  have  a  full  opportunity  to  compete,  but 
would  focus  on  how  their  capabilities  would  fit  with  what  the 
government  is  generally  looking  for,  rather  than  going  through 
the  time  and  expense  of  thinking  up  a  detailed  solution  to  meet 
the  government's  needs.   This  would  save  participants  the  cost 
and  burden  of  preparing  detailed  proposals,  which  would  be  better 
used  developing  other  market  opportunities.   It  would  also  save 
the  government  the  time  spent  evaluating  them,  whenever  a  simpler 
submission  could  effectively  enable  the  government  to  identify 
those  sources  that  are  likely  to  submit  the  most  competitive 
offers.   The  more  formal  competition  would  be  left  to  the  second 
phase  so  that  only  those  that  are  likely  to  be  competitive  will 
incur  the  expense  of  submitting  additional  materials. 
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Quality  Based  Procurementa 

H.R.  1670  would  authorize  an  agency  to  establish  from  an 
initial  selection  a  verified  list  of  vendors  who  would  compete 
for  repetitive  procurements  within  the  general  scope  of  the 
initial  competition.   We  support  the  concept  of  evaluating 
contractors'  business  practices,  product  or  sejrvice  quality,  and 
past  performance  and  "verifying"  such  firms  to  become  eligible  to 
compete  in  competition  with  other  "verified"  firms.   This 
proposal  is  a  unique  and  innovative  way  of  maintaining  a  base  of 
qualified  contractors  to  meet  the  government's  needs  while 
retaining  the  incentives  created  by  competition.   Provided  lists 
were  opened  to  add  or  substitute  sources,  this  authority  would 
enable  agencies  to  utilize  much  more  effectively  the  competitive 
process  while  providing  ongoing  opportunities  for  new  firms, 
including  small  businesses,  to  apply  for  this  program. 

With  respect  to  considering  past  performance  in  the 
qualification  process,  recent  changes  to  the  Federal  Acquisition 
Regulation  now  recjuire  agencies  to  prepare  evaluations  of 
contractor  performance.   It  would  defy  common  sense  not  to  allow 
the  government  to  use  past  performance  information.   What  would 
you  think  if  some  law  prevented  you  from  continuing  to  do 
business  with  a  company  that  had  treated  you  well  in  the  past? 
This  will  provide  agencies  with  an  easy  and  credible  source  for 
evaluating  a  contractor's  past  performance.   To  ensure  that 
source  selection  officials  are  seeing  a  full  picture,  the  FAR 
requires  that  performance  assessments  be  shared  with  contractors, 
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that  contractors  be  given  a  chance  to  respond,  that  review  be 
provided  at  a  higher  level  within  the  contracting  activity  if 
requested  and  that  all  information  be  part  of  the  file.   In  a 
best  practices  guide  recently  issued  by  my  office,  we  encourage 
agencies  when  conducting  reference  checks  to  gather  information 
from  the  widest  number  of  sources  available  (to  help  ensure  that 
it  does  not  reflect  personal  bias)  --  including  commercial 
sources  for  businesses  seeking  to  enter  the  government 
marketplace  for  the  first  time  --  and  to  elicit  information  from 
references  as  to  why  they  think  a  contractor's  performance  was 
good  or  poor  as  it  relates  to  the  key  performance  requirements  of 
the  contract . 

Using  Simplified  Means  to  Buy  Commercial  Items 
H.R.  1670  would  further  permit  full  and  open  competition  to 
be  used  more  efficiently  by  permitting  commercial  item  buys  to  be 
made  using  simplified  means.   While  there  is  apparently  some 
confusion  on  this  point,  the  authority  to  use  simplified 
procedures  would  not  relieve  a  contracting  officer  from  seeking 
competition  through  the  publication  of  notice.   The  FAR  makes 
clear  that  a  contracting  officer  must  provide  widespread  public 
notice  for  contract  actions  above  $25,000.   However,  we  do  seek 
to  eliminate  the  paperwork  blizzard  once  interested  sources  have 
identified  themseves.   Among  other  things,  simplified  procedures 
would  take  away  the  requirements  for  formal  evaluation  plans  and 
scoring  of  quotes,  and  permit  simplified  documentation  practices. 
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while  development  of  detailed  specifications  and  formal 
evaluations  may  be  needed  under  certain  circumstances,  and  can  be 
provided  for  in  the  FAR  under  the  language  in  H.R.  1670,  they  are 
largely  unnecessary  in  commercial  item  buys  in  any  amount.   The 
rigors  of  the  commercial  market  already  help  to  ensure  that 
vendors  offer  proven  products.   In  many  cases,  a  consideration  of 
price  in  combination  with  an  evaluation  of  the  vendor's  and  the 
product's  past  performance  is  all  that  is  really  necessary  to 
make  a  best  value  determination.   Permitting  the  use  of 
streamlined  procedures  will  save  agencies  the  time  and  expense  of 
designing  detailed  evaluation  schemes  to  analyze  lengthy 
proposals,  and  it  will  save  vendors  the  cost  of  describing  in  a 
detailed  proposal  what  can  be  effectively  communicated  through 
customary  commercial  marketing  tools.   These  are  burdensome 
steps,  unheard  of  in  the  commercial  world,  that  delay  the 
acquisition  process,  interfere  with  good  business  judgments,  and 
add  little  to  no  value.   Equally  important,  these  changes  will 
encourage  new  commercial  firms,  both  small  and  large  --  many  of 
whom  currently  refuse  to  do  business  with  the  government  --  to 
seek  government  contracts. 

Reforming  Bid  Protests 

Before  concluding,  Madame  Chairwoman,  I  would  like  to  take  a 
moment  to  speak  to  the  bid  protest  provisions  of  H.R.  1670.   I 
believe  H.R.  1670  needs  to  take  further  steps  to  curb  the 
excessive  litigation  that  is  plaguing  our  system  --  especially  on 
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IT  procurements  at  the  General  Services  Administration  Board  of 
Contract  Appeals  (GSBCA) .   Unless  we  stop  allowing  our  customers 
to  manage  us  by  litigation,  no  reform  --no  matter  how  promising 
or  empowering  its  design  --  will  achieve  the  streamlining  we 
need. 

While  Congress  obviously  hoped  that  the  increased  scrutiny 
of  the  GSBCA  process  would  improve  the  quality  of  the  IT 
contracting  process,  it  is  instead  creating  side  effects  that 
agencies  cannot  afford  and  taxpayers  should  not  have  to  bear. 
Specifically,  such  scrutiny  is  discouraging  innovation  by 
increasing  fear  of  discretion-aversion  and  expanding  bureaucracy. 
In  addition,  it  is  creating  an  unproductive  atmosphere  of 
animosity  and  forcing  agency  programs  to  absorb  added  disruptions 
and  costs.   And,  despite  these  high  costs,  IT  procurements  are 
largely  viewed  as  being  perhaps  the  most  troubled  area  of 
government  contracting.   Let  me  take  a  moment  to  remind  you  of 
just  how  high  a  price  the  taxpayer  is  paying  for  this  excessive 
litigation. 

Disruption  Caused  by  the  Current  Process 

The  very  nature  of  the  so-called  "de  novo"  review  process 
used  by  the  GSBCA  lends  itself  to  second-guessing  and  a  degree  of 
examination  well  beyond  what  is  needed  to  determine  whether  an 
agency's  actions  were  reasonable.   This  occurs  because  de  novo 
review  permits  the  GSBCA  essentially  to  redo  the  procurement 
process  based  on  its  own  analysis  of  the  agency's  actions. 
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While  even  the  GSBCA  itself  will  admit  that  an  agency  --  not 
an  outside  adjudicatory  body  --  is  in  a  better  position  to 
determine  how  to  meet  its  mission,  de  novo  review  permits  the 
board  to  substitute  its  judgment  for  that  of  the  agency  by 
sanctioning  it  to  rework  the  entire  evaluation  process.   To 
undertake  such  a  review  simply  to  determine  if  a  contracting 
officer  decision  was  reasonable  is  wasteful,  intrusive,  and 
invites  precisely  the  type  of  inappropriate  second-guessing  that 
discourages  innovative  and  creative  thinking. 

Increased  Cost  Caused  by  the  Current  Process 

Agencies  find  themselves  having  to  expend  considerable 
resources  to  defend  a  GSBCA  protest .   A  report  on  computer  chaos 
by  Senator  Cohen  indicated,  for  example,  that  the  Army  pays 
almost  ten  times  the  cost  to  defend  a  protest  at  the  GSBCA  than 
for  a  protest  lodged  with  the  GAO.   This  is  probably  due,  in 
large  part,  to  parties  having  to  engage  routinely  in  extensive 
and  costly  discovery  at  the  GSBCA  to  create  hastily  a  voluminous 
record  upon  which  the  board  can  make  an  independent  assessment . 
The  cost  of  such  discovery  can  also  place  a  heavy  burden  on 
vendors  --  especially  small  businesses. 

In  addition  to  resource  costs,  there  is  the  monetary  cost  of 
delay  in  implementation  of  the  contract  --  which  can  be 
significant  if  the  agency  is  forced  to  sign  an  extension  with  an 
incumbent  at  a  cost  considerably  higher  than  that  which  would 
have  been  paid  if  a  contract  was  entered  into  with  the  awardee. 
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What  We  Must  Do 

The  markup  by  the  Committee  on  Government  Reform  and 
Oversight  removes  some  of  the  most  objectionable  features  of  the 
bill  as  originally  introduced,  and  is  a  step  in  the  direction  of 
removing  some  of  the  disruption  and  cost  from  the  current  IT 
protest  process.   However,  we  believe  further  steps  must  be  taken 
if  we  are  to  achieve  meaningful  protest  reform.   We  must  ensure 
that  the  protest  function  for  all  procurements  is  returned  to  its 
proper  role  of  ensuring  simply  that  goods  and  services  are  being 
acquired  in  a  rational  manner. 

Approximately  15  information  technology  companies  have 
recently  expressed  their  support  to  me  for  aggressive 
congressional  action  to  curb  the  burdens  and  adversarial 
environment  created  by  the  present  process.   These  organizations 
understand  that  our  objective  must  be  to  ensure  rational  judgment 
--  not  process  perfection.   They  appreciate  that  redress  for 
incidents  of  arbitrary  and  capricious  decision-making  and  other 
violations  of  procurement  law  that  would  cause  material  prejudice 
can  be  provided  in  a  manner  that  is  relatively  inexpensive  for 
both  parties  and  non-intrusive  to  the  agency.   Finally,  and, 
perhaps  most  importantly,  these  organizations  recognize  that  the 
time  for  bold  Congressional  action  is  now,  as  agency  budgets  and 
workforces  continue  to  diminish.   I  urge  you  to  join  with  them 
and  the  Administration  in  going  further  to  secure  genuine  reform. 
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ConcluBJon 

Chairwoman  Meyers,  Representative  LaFalce,  and  members  of 
the  Committee,  as  you  can  clearly  see,  the  Administration  is 
deeply  committed  to  bringing  about  genuine  and  meaningful  change 
--  change  that  will  benefit  both  small  and  large  contractors. 
Your  support  has  enabled  us  to  improve  our  small  dollar  buying 
practices.   In  the  spirit  of  bipartisanship,  I  ask  again  for  your 
support  to  continue  the  important  reform  effort  begun  by  FASA. 

H.R.  1670,  with  its  recognition  that  full  and  open 
competition  must  be  pursued  in  a  manner  that  is  consistent  with 
the  goal  of  efficiently,  can  be  a  vehicle  for  achieving 
significant  procurement  reform  this  year.   For  the  taxpayer's 
sake,  I  hope  you  will  join  us  as  we  work  towards  what  I  believe 
can  be  historic  reform. 

This  concludes  my  prepared  remarks.   I  will  be  happy  to 
answer  any  questions  you  may  have. 
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statement  of 
Small  Business  Working  Group  on  Procurement  Reform 

on 

"Small  Business  Participation  in  Federal  Contracting: 

Assessing  H.R.  I67B,  the  'Federal  Requisition  Reform  Ret  of  1995'" 


My  name  is  Colette  Nelson.   I  am  EHecutiue  Uice  President  of  the 
Rmerican  Subcontractors  Rssociation  and  chair  of  the  Procurement 
Committee  of  the  Small  Business  Legislatiue  Council.  Today,  I  am 
appearing  as  chair  of  the  Small  Business  Working  Group  on 
Procurement  Reform,  an  informal  coalition  of  associations  that  serue 
as  aduocates  for  small  businesses,  including  small  businesses  coined 
by  minorities  and  women.  The  list  of  associations  that  participate  in 
the  Small  Business  Working  Group  is  attached  to  my  testimony. 

The  Small  Business  Working  Group  was  formed  during  the 
consideration  of  the  legislation  that  became  the  "Federal  Requisition 
Streamlining  Ret  of  1994"  (FRSR),  Public  Law  1B3-355.  Our  group's 
basic  objeetiue  was  to  see  that  the  practical  business  needs  of  small 
gouernment  contractors  were  recognized.  Procurement  simplification 
and  streamlining  should  not  be  eKClusiuely  for  the  benefit  of 
Gouernment  buyers.  Procurement  reform  legislation  should  not  be  the 
source  of  new  barriers  to  small  business  participation,  both  at  the 
prime  contract  and  subcontract  ieuel.  Unfortunately,  such  legislation 
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can  be  the  source  of  new  obstacles,  especially  when  Congress  grants 
eKcessiuely  broad  discretion  to  the  regulation  writers. 

The  Small  Business  Working  Group  has  tried  to  monitor  FRSH's 
implementation.  Giuen  the  uolume  of  regulatory  changes,  it  has  not 
been  an  easy  task.  Despite  assertions  to  the  contrary,  FRSH  made  the 
most  sweeping  changes  to  the  Federal  procurement  process  since  the 
landmark  Competition  in  Contracting  Ret  of  1984.  UJe  commend  the 
Committee  for  undertaking  ouersight  of  FRSR's  implementation.   It  is 
sorely  needed. 

Despite  being  in  the  midst  of  FRSR's  implementation,  we  are  now 
confronted  with  a  new  proposal  to  "fundamentally"  change  the 
Federal  procurement  process,  H.R.  1679,  the  "Federal  Requisition 
Reform  Ret  of  1995".  Rs  you  know,  the  small  business  community  was 
deeply  concerned  with  many  of  the  prouisions  of  this  bill,  which  was 
the  subject  of  a  hearing  before  this  Committee  on  June  29th. 

On  July  27th,  the  Committee  on  Gouernment  Reform  and 
Ouersight  reported  H.R.  I67B.  IDe  thank  you  for  calling  today's 
hearing  to  obtain  a  broad  array  of  assessments  of  the  reported  bill's 
likely  impact  on  federal  contracting,  and  especiallg  the  participation 
of  small  firms. 
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In  its  present  form,  the  bill  would  be  a  source  of  new  obstacles 
to  small  business  participation  in  Federal  contracting,  and  should  not 
be  enacted.  Since  it  appears  likely  that  the  sponsors  of  the  H.R.I 670 
intend  to  seek  action  by  the  full  House  early  in  September,  uie  would 
urge  you  to  offer  amendments  similar  to  those  adopted  on  the  uersion 
of  H.R.  1670,  which  was  attached  to  the  National  Defense 
Ruthorization  Ret  for  Fiscal  Vear  1996,  H.R.  1530. 

Our  analysis  of  the  prouisions  of  the  reported  bill  follows. 

Title  I  -  Competition 

"Full  and  Open  Competition" 

Section  101  (Improuement  of  Competition  Requirements)  of  the 
reported  bill  would  fundamentally  change  the  standard  and  practice 
of  "full  and  open  competition"  established  the  landmark  Competition 
in  Contracting  Ret  of  1984  (CICR).  The  prouision  makes  paraHei 
amendments  to  section  2304  of  title  10,  which  gouerns  defense 
procurements,  and  to  Section  303  of  the  Federal  Property  and 
Rdministratiue  Seruices  Ret  of  1949  (Title  41),  which  gouerns  the 
Giuiiian  agencies. 

The  proponents  of  H.R.  1670  assert  that  it  maintains  "fuii  and 
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open  competition".  UJe  ujould  urge  that  the  reported  bill  only 
maintains  the  use  of  the  phrase  "full  and  open  competition",  while 
completely  eliminating  the  current  standard  and  practice.  UJe  belieue 
that  a  simple  comparison  between  the  competitiue  practices  imposed 
by  CICR  and  those  proposed  by  H.R.  1670  will  support  this  position. 
Statutory  EHceptlons  to  Competition  Eliminated 
CICR  requires  contracting  agencies  to  use  competitiue 
procedures  unless  the  use  of  "other  than  competitiue  procedures"  can 
be  justified  against  one  of  seuen  statutory  eKceptions.  These  seuen 
eKceptions  recognize  an  array  of  circumstances  in  which  obtaining 
competition  is  not  possible.  For  enample,  the  clearest  situation  is  one 
in  which  there  is  only  one  source  capable  of  meeting  the 
Gouernment's  needs.  Rnother  statutorily  recognized  situation  in 
which  competition  requirements  may  legitimately  be  restricted  is  that 
in  which  disclosing  the  Gouernment's  needs  to  other  than  a  limited 
number  of  sources  would  compromise  national  security.  CICfl's 
statutory  eKceptions  to  competition  are  standards  that  haue  prouen 
themselues  for  a  decade,  simultaneously  meeting  the  legitimate 
needs  of  the  procuring  agencies  and  acting  as  a  necessary  deterrent 
to  non-competitiue  contracting. 
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"Justifications  and  Rpprouais" 

CICR  requires  that  the  use  of  other  than  competitiue  procedures 
must  be  justified  and  establishes  clear  requirements  for  the  approual 
of  such  noncompetitiue  contract  awards.  Leuel  of  approual  is  geared 
to  the  dollar  ualue  of  the  contract  proposed  for  award  on  a  non- 
competitiue basis.  Based  upon  a  decade  of  eKperience,  Congress  has 
periodically  adjusted  the  leuel  of  the  approual  to  minimize  delay,  but 
still  maintain  accountability.  CICR  also  specifies  minimum  standards 
for  the  documentation  needed  to  support  a  contracting  officer's 
decision  to  use  of  other  than  competitiue  procedures.  Hqain,  a  decade 
of  eKperience  has  prouen  that  the  current  statutory  requirements 
regarding  such  Justifications  and  Rpprouais  (J&Rs)  are  effectiue  in 
deterring  unwarranted  sole-source  contract  awards. 

Limitiess  Discretion  for  Non-competitiue  Contracting 

In  contrast  to  CICR's  seuen  statutory  oKceptions  authorizing  the 
use  of  other  than  competitiue  procedures,  H.R.  1670  would  authorize 
the  use  of  other  than  competitiue  procedures  under  two  new  and 
essentially  unlimited  OKceptions  to  competition.  Under  H.R.  1678's 
proposed  standard,  the  use  of  competitiue  procedures  could  be 
auoided  if  the  buying  actiuity  determined  that  the  use  of  competitiue 
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procedures  is  not  "feasible"  or  "appropriate."  H.R.  1678  prouides  no 
statutory  standard  regarding  either  new  eHception.   it  merely  directs 
that  the  use  of  these  new  OKceptions  shall  be  specified  in  the 
Gouernment-uiide  Federal  Requisition  Regulation  (FAR).  Essentially, 
this  prouision  of  H.R.  167B  grants  a  statutory  "blank  check"  to  the 
regulation  writers  to  authorize  non-competitiue  contract  awards. 
In  our  opinion,  enactment  of  this  prouision  would  set-back  the 
procurement  process  to  the  predominantly  non-competitiue 
enuironment  of  the  1978s  that  prompted  Congress  to  enact  CICR. 

H.R.  1678  would  also  conuert  CICR's  seuen  statutory  enceptions 
to  competition  to  illustratiue  situations  to  be  included  in  the  FRR 
couerage  relating  to  the  use  of  other  than  competitiue  procedures.  It 
is  important  to  note  that  H.R.  1678  makes  eKplicit  that  the  regulation 
writers  are  free  to  add  other  eKceptions  to  the  seuen  drawn  from 
current  statutory  OKceptions  to  competition. 

Statutory  "Justification  and  Hpproual"  Process  Repealed 
H.R.  1678  would  also  eliminate  the  current  statutory  system  for 
justifications  and  approuals  (J&Rs),  preuiously  described,  and 
substitute  a  requirement  for  the  regulation  writers  to  deuelop 
appropriate  FRR  couerage  relating  to  the  same  subject.  Again,  no 
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statutory  standards  are  prouided.  Essentially,  the  regulation  writers 
are  granted  another  "blank  check". 

UJe  belieue  that  the  current  statutory  standards  for  the  current 
J&fl  process  haue  worked  well,  and  should  not  be  repealed.  They 
require  the  conduct  of  a  business-like  decisional  process  and  assure 
that  essential  elements  of  information  are  auailable  upon  which  to 
judge  the  appropriateness  of  the  contracting  officer's  decision  to 
award  a  contract  using  other  than  competitiue  procedures. 
Rdditlonal  Qualifier  on  Competitiue  Contracting 
H.R.  1670  further  conditions  CICR's  unequiuocal  statutory 
preference  for  competition  in  contracting  by  saying  that  the  use 
competitiue  procedures  must  be  "consistent  with  the  need  to 
efficiently  fulfill  the  gouernment's  requirements",   it  is  our  uiew  that 
the  Gouernment's  description  of  its  need,  the  supplies  or  seruices 
intended  to  be  purchased,  is  what  should  be  "consistent  with  the  need 
to  efficiently  fulfill  the  Gouernment's  requirements".  Hauing  defined 
how  to  most  efficiently  meet  the  Gouernment's  need,  then 
competitiue  procedures  should  be  required,  as  they  are  today,  for 
making  the  necessary  purchase. 
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Simply  put,  uie  belieue  that  "fuU  and  open  competition"  should 
continue  to  be  the  Congressionally-recognized  norm  for  Gouernment 
contracting.  It  cannot,  if  the  eKisting  standards  and  procedures 
enforcing  adherence  to  that  norm,  are  repealed. 

Definitional  Changes  -  "Open  Recess" 

Section  1B3  of  the  bill  alters  key  definitions  relating  to  the  "full 
and  open  competition"  standard,  that  are  found  within  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Ret. 

First,  H.R.  1678  establishes  a  new  term  "open  access".   It  is  our 
understanding  that  the  sponsors  haue  included  this  new  term  to 
demonstrate  their  intent  that  the  bill's  new  standard  for  competition 
emphasizes  the  openness  that  is  a  core  objectiue  of  CICR's  "full  and 
open  competition"  standard.  The  bill's  definition  of  "open  access"  is 
the  current  definition  for  "full  and  open  competition"  —  that  is, 
"all  responsible  sources  are  permitted  to  submit  sealed  bids  or 
competitiue  proposals  on  the  procurement".  This  definitional  change 
has  left  the  term  "full  and  open  competition"  undefined,  although  H.R. 
1678  continues  to  make  use  of  the  term.  Ulhen  analyzed  in  the 
conteHt  of  the  drastic  changes  to  the  current  practice  of  "full  and 
open  competition",  preuiously  described,  we  belieue  that  the 
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definitional  changes  will  only  make  it  more  likely  that  the  regulation 
writers  uiill  take  this  opportunity  to  erect  insurmountable  barriers  to 
participation  of  small  firms  in  the  Federal  procurement  process. 
Definitional  Changes  -  "Competitiue  Procedures" 
H.R.  1670  also  makes  uery  significant  changes  to  the  current 
definition  of  "competitiue  procedures."  Under  current  law, 
"competitiue  procedures"  means  "procedures  under  which  an  agency 
enters  into  a  contract  pursuant  to  full  and  open  competition".  Under 
H.R.  1678,  "competitiue  procedures"  means  "procedures  under  which 
an  agency  enters  into  a  contract  pursuant  to  full  and  open 
competition  that  prouides  open  access  and  is  consistent  with  the  need 
to  efficiently  fulfill  the  gouernment's  requirements". 

fls  was  preuiously  noted,  "full  and  open  competition"  would 
become  an  undefined  term  under  H.R.  1670.  Further,  the  proposed 
definitional  change  to  "competitiue  procedures"  strongly  suggests  the 
eKtent  of  competition  may  be  restricted  to  be  "consistent  with  the 
need  to  fulfill  the  gouernment's  requirements".  Proponents  of  the 
change  emphasize  that  the  competitiue  procedures  must  prouide  for 
"open  access",  that  is,  "all  responsible  sources  are  permitted  to 
submit  sealed  bids  or  competitiue  proposals  on  the  procurement". 
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Giuen  the  statutory  luords,  both  interpretations  seem  to  haue 

merit.  The  final  decisions  regarding  the  operatiue  meaning  of 

"competitiue  procedures"  are  left  to  the  career  regulation  writers 

drafting  the  implementing  FRR  couerage.  In  our  opinion,  yet  another 

"blank  check". 

Increased  Threshold  for  "Posting"  of  Contract 
Opportunities 

Small  business  concerns  must  haue  timely  access  to  adequate 

information  about  Federal  contracting  opportunities,  if  ClCfl's 

competition  requirements  are  to  haue  any  meaning  in  practical  terms. 

Contracting  opportunities  below  the  small  purchase  threshold  haue 

always  presented  a  challenge  to  small  firms.  Contracting 

opportunities  below  the  small  purchase  threshold  are  enempt  from 

the  requirements  of  the  Small  Business  Ret  (and  the  QFPP  Ret)  which 

specify  that  such  opportunities  be  announced  in  the  Commerce 

Business  Dally  15  days  prior  to  the  release  of  the  solicitation,  and 

that  the  solicitation  prouide  each  prospectiue  offeror  30  days  to 

fashion  and  submit  its  offer  in  response  to  the  solicitation  (45  days  in 

the  case  of  a  contracting  opportunity  for  research  and  deuelopment, 

which  usually  require  the  preparation  of  more  comploK  proposals). 
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UJhen  CICR  was  enacted  in  1984,  the  small  purchase  threshold 
was  $ie,BQe.   In  1986,  the  small  purchase  threshold  was  increased  to 
$25,BQ0.  Rt  the  same  time,  the  Congress  required  ten-days  of 
"posting"  by  the  local  contracting  office  to  prouide  to  the  small 
business  community  some  uisibility  of  higher  dollar  ualue  "small 
purchases".  Specifically,  posting  is  required  for  contracting 
opportunities  greater  than  $5,000  but  less  than  $25,000  if  offered  by 
the  Department  of  Defense,  and  greater  than  $10,000  but  less  than 
$10,000  if  offered  by  a  ciuilian  agency.  These  specific  posting 
thresholds  were  adopted  because  they  were  already  applicable  to  DOD 
and  the  ciuilian  agencies  in  1986  by  FRR  couerage.  UJhen  FRSR  was 
enacted,  the  small  business  community  fully  anticipated  that 
announcement  of  these  contracting  opportunities  through  such  local 
posting  would  be  replaced  by  electronic  solicitation  and  award 
through  FRCNET  (Federal  Requisition  Computer  Network). 

H.R.  1670  adopts  an  Rdministration  proposal  to  establish  a 
"uniform"  posting  threshold,  at  $10,000,  below  which  a  contracting 
office  would  no  longer  haue  announce  contracting  opportunities 
through  local  posting  for  at  least  a  10-day  period.  Obuiously,  this 
would  deny  small  firms  access  to  the  thousands  upon  thousands  of 
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contracting  opportunities  offered  by  DOD  with  an  anticipated  award 

ualue  of  between  $5,000  and  $10,000.  Those  contracting  opportunities 

would  simply  become  inuisible.  Their  eKclusion  from  the  posting 

requirement  would  also  remoue  a  principal  incentiue  for  announcing 

these  contract  opportunities  in  the  future  through  FRCNET.  They 

would  now  be  subject  to  the  preferred  method  of  solicitation 

(according  to  the  FHR  couerage),  telephonic  solicitation. 

If  the  posting  threshold  is  to  be  altered  and  made  uniform,  we 

would  urge  that  it  be  established  at  $5,000.  This  would  force  the 

ciuilian  agencies  to  prouide  small  firms  with  knowledge  of  more  of 

their  contracting  opportunities.   It  would  also  haue  the  salutary 

affect  of  encouraging  more  effectiue  implementation  of  FRCNET. 

Howeuer,  as  suggested  in  the  GRO  testimony  during  the  Committee's 

July  20th  hearing  on  the  implementation  of  FflSR,  full  implementation 

of  FRCNET  may  be  in  jeopardy  for  the  near  term. 

No  Case  Has  Been  Made  to  Rbandon  the  Standard  and 
Practice  of  "Full  and  Open  Competition" 

lUe  belieue  that  no  case  has  been  made  for  changing  the 

standard  and  practice  of  "full  and  open  competition".  No  study  of 

which  we  are  aware  has  recommended  such  a  change.  In  fact,  the 
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flduisory  Panel  on  Streamlining  and  Codifying  Requisition  Laws,  the  so- 
called  Section  8B0  Panel,  composed  of  recognized  contracting  experts 
from  both  Gouernment  and  the  priuate  sector,  specifically  reuieiued 
the  issue  of  changing  the  existing  competition  standards  and  rejected 
making  a  recommendation  for  any  such  change. 

Rs  you  ujill  recall,  the  Section  808  Panel's  1800-page  report 
prouided  the  analysis  underpinning  the  legislation  that  ultimately 
became  the  Federal  Requisition  Streamlining  Ret  of  1994. 
Unfortunately,  such  an  analytical  effort  does  not  appear  to  be 
auailable  to  support  many  of  the  prouisions  of  H.R.  1670,  particularly 
the  prouisions  of  Title  I. 

Further,  to  our  knowledge,  there  has  been  no  testimony 
recommending  changes  to  the  "full  and  open  competition"  standard, 
before  any  committee  during  this  Congress  or  the  preuious  Congress. 
In  large  measure,  H.R.  1670's  proposal  to  eliminate  the  standard  and 
practice  of  "full  and  open  competition"  was  totally  unexpected.  Such 
a  change  is  simply  not  necessary  to  address  the  problems  frequently 
cited  as  the  basis  for  H.R.  1670's  fundamental  changes  to  existing 
contract  competition  practices. 
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The  Problems  Cited  Don't  Substantiate  the  Changes  Being 
Proposed 

During  the  hearing  before  the  Committee  on  Gouernment  Reform 
and  Duersight  on  May  25,  there  was  frequent  mention  of  the  practical 
objectiues  being  sought  from  the  enactment  of  H.R.  1670.  One  of  the 
sponsors'  objectiues  was  to  try  to  create  an  enuironment  that  would 
auoid  hauing  firms  enter  contract  competitions  which  they  haue  no 
realistic  chance  of  winning.  The  other  frequently  cited  objectiue  was 
to  determine  earlier  in  the  eualuation  process  that  a  firm's  proposal 
simply  is  not  the  proposal  that  will  be  tapped  as  the  winner. 

These  stated  objectiues  are  worthwhile  because  small  firms,  in 
particular,  haue  no  desire  to  oKpend  scarce  bid  and  proposal  funds  on 
gouernment  contract  competitions  that  they  belieue  are  not  likely  to 
result  in  a  contract  award. 

Small  firms  will  make  the  business  decision  not  to  participate  if 
they  haue  adequate  information  to  do  so.    Gluing  contracting  officers 
broad  authority  to  oKclude  firms  which  they  belieue  would  be  non- 
competitiue  is  the  wrong  answer.  The  authority  to  OHCIude  a  firm 
from  participating  in  a  competition  must  only  be  permitted  when  a 
buying  actiuity  has  demonstrated  such  a  limitation  on  full  and  open 
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competition  is  needed  and  then  accomplished  through  pre- 
qualification  procedures  that  are  open  and  fair. 

During  the  hearing,  there  ujas  also  frequent  discussion  of  the 
hom  beneficial  it  would  be  to  Gouernment  and  contractors  if 
contracting  officers  mere  able  to  earlier  eKclude  from  further 
consideration  those  proposals  that  haue  no  realistic  chance  of  being 
auiarded  the  contract. 

UJe  agree,  fl  small  firm  is  interested  in  learning  sooner  rather 
than  later  that  its  proposal  will  not  result  in  a  contract  award,  uihen 
fairig  measured  against  the  proposals  submitted  by  its  competitors. 
Again,  this  mill  conserue  limited  resources  auailable  to  such  firms  for 
marketing  other  contracting  opportunities  that  haue  a  higher 
probability  of  resulting  in  a  contract  award. 

H.R.  1670  Offers  the  Wrong  Solutions 

Unfortunately,  these  laudable  objectiues  became  the  basis  for 
H.R.  I670's  proposal  to  abandon  the  standard  and  practice  of  "full  and 
open  competition"  and,  as  we  shall  describe  later  in  this  testimony, 
the  equally  unacceptable  proposal  to  empower  contracting  officers  to 
restrict  firms  from  entering  a  competition. 

The  proponents  of  these  prouisions  of  H.R.  1670  say  that  we  can 
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no  longer  afford  to  haue  "competition  for  competition's  sake".  To  our 

understanding,  this  was  neuer  an  objectiue  of  the  Competition  in 

Contracting  flct  of  1984,  giuen  the  ujorlcable  array  of  statutory 

eKceptions  included  along  with  the  "full  and  open  competition" 

standard.  Similarly,  we  don't  belieue  that  it  has  been  demonstrated 

as  the  preuailing  practice  during  the  ten  years  that  CICR  has  serued 

as  the  foundation  for  the  federal  procurement  process. 

EKcessiue  Competition  is  Not  a  Real  Problem, 
but  Sole-source  Contracting  Is 

EKcessiue  competition  has  neuer  been  factually  demonstrated  as 

a  systemic  problem  with  the  procurement  process.   In  sharp  contrast, 

the  GRO  and  IG  reports  identifying  eKamples  of  the  persistent  problem 

of  unjustified  sole-source  contracting,  and  the  associated  increased 

Gouernment  costs,  would  probably  fill  seueral  bookshelues. 

RIternatiue  Solution  -  Better  Description  of  What  the 
Gouernment  Want  to  Buy 

H.R.  167B  seeks  to  attain  an  agreed  upon  objectiue  by  flawed 

means.  Hie  belieue  that  small  firms  will  unilaterally  auoid  unwinable 

contract  completions,  if  they  haue  adequate  information  to  make  an 

informed  business  decision.  To  prouide  access  to  such  decisional 

information,  the  Federal  buying  actiuities  need  to  ewpand  their 
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current  practices  of  describing  ujith  more  precision  mhat  product  or 

seruice  the  agency  is  seeicing  to  procure.  The  greater  the  eKactitude 

and  certitude  uiith  ujhich  the  agency  defines  the  subject  matter  of 

the  contract  to  be  awarded,  the  more  lilcely  it  is  that  the  pool  of 

potential  competitors  will  make  an  informed  Judgment  on  whether  to 

participate. 

RIternatiue  Solution  -  Clearly  Statement  of  Eualuatlon 
Factors 

Second,  we  haue  long  aduncated  that  gouernment  contract 

solicitations  should  contain  a  fuller  description  of  the  eualuation 

factors  to  be  used  in  selecting  a  winner.  Progress  has  been  uery 

recently  made  with  regard  to  this  objectiue,  particularly  with  respect 

to  more  solicitations  more  clearly  eKpressing  the  importance  of  and 

relationships  between  the  uarious  eualuation  factors  specified.  FRSH 

made  further  improuements  in  this  regard,  which  we  hope  will  be 

fully  implemented  in  practice. 

RIternatiue  Solution  -  Recess  to  Information  about  Other 
Prospectiue   Competitors 

The  third  improuement  that  can  be  made  to  help  firms  make 
more  informed  judgments  about  entering  competitions  is  to  prouide 
information  about  the  identity  of  the  other  potential  competitors. 
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By  knoujing  which  other  firms  may  haue  requested  a  copy  of  the 
solicitation,  a  firm  is  in  a  better  position  to  judge  its  relatiue  position 
in  the  subsequent  competition,  further  helping  the  firm  to  make  a 
more  informed  business  Judgment  to  submit  a  proposal. 

Currently,  agencies  deny  firms  access  to  information  concerning 
other  prospectiue  offerors.   In  the  implementation  of  the  so-called 
1986  Procurement  Integrity  Ret,  release  of  such  information  has  been 
deemed  to  be  prohibited. 

It  has  always  seemed  improbable  that  hauing  knowledge  of  the 
mere  identity  other  potential  offerors  (in  contrast  to  their  proposals) 
could  prejudice  the  conduct  of  the  competition  among  those  firms 
that  ultimately  chose  to  submit  a  proposal.  One  of  the  positiue 
features  of  H.R.  1670,  contained  in  Title  III,  are  proposed  amendments 
to  the  Procurement  Integrity  prouision  of  the  OFPP  Ret.  Rmong  other 
things,  they  would  refocus  the  statutes  implementation  on  abuses 
more  directly  impacting  the  fair  conduct  of  federal  procurements. 

Rather  than  empowering  contracting  officers  to  eKclude 
prospectiue  competitors,  we  would  urge  prouiding  them  access  to  the 
information  needed  to  make  more  informed  business  decisions  to 
enter  Federal  contract  competitions. 
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fliternatiue  Solutions  -  EHplicit  fluthority  for  Contracting 
Officers  to  Malce  Early  "Cuts"  in  the  Competition 

For  e»ample,  we  beiieue  current  law  already  permits  contracting 

officers  to  establish  what  might  be  described  as  an  "initial 

competitiue  range"  based  upon  an  eualuation  of  the  offers  submitted. 

Only  those  falling  within  this  competitiue  range  would  be  permitted  to 

continue  further  in  the  competition.  Since  contracting  officers 

maintain  that  they  are  unwilling  to  undertake  such  action  for  fear  of 

bid  protests,  we  would  suggest  that  the  authority  to  establish  such 

preliminary  "cuts"  could  be  made  more  eKplicit  by  the  legislation,  thus 

prouiding  greater  "couer"  to  contracting  officers. 

Debriefings  Hre  Rn  Essential  Element  of  the  Process 

In  screening-out  unsuccessful  proposals  earlier  in  the  eualuation 

process,  it  is  important  that  a  firm  be  accorded  a  right  to  a  debriefing. 

Such  debriefings  help  the  firm  to  better  understand  the  reasons  why 

its  proposal  was  deemed  unlikely  to  result  in  a  contract  award, 

auoiding  bid  protests.  Oebriefing  also  enables  the  firm  to  identify  its 

weaknesses,  potentially  making  the  firm  a  better  competitor  in 

subsequent  competitions. 
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It  should  be  noted  that  unsuccessful  competitors  were  only 
recently  accorded  a  right  a  debriefing  with  the  1994  enactment  of 
FRSR.   It  is  one  of  the  most  notable  ewamples  of  the  improuements 
made  by  FRSR  to  the  competition  process  for  contracts  aboue  the 
Simplified  Requisition  Threshold. 

Section  104  of  H.R.  167B  continues  the  theme  of  according 
debrieflngs  to  those  excluded  from  a  competition  prior  to  award,  but 
unfortunately  accords  eKcessiue  discretion  to  a  contracting  officer  to 
deny  a  request  for  a  debriefing.   It  is  unfortunate  that  the  bill's 
prouision  falls  short  of  according  a  clear  right  to  an  offeror  excluded 
from  a  competition. 

Title  I  --  Other  Prouisions 

Elimination  of  Fee  Limitations 

Section  1 05  of  H.R.  1 670  amends  both  Section  2306  of  Title  1 0 
and  the  corresponding  prouision  of  the  Federal  Property  and 
Rdministratiue  Seruices  Ret  of  1949  (Section  304)  to  eliminate  a  series 
of  statutory  eliminations  on  the  amount  of  fee  that  can  be  paid  to  a 
contractor  under  uarious  types  of  seruice  contracts. 
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Currently,  a  contractor  performing  a  cost-plus-fiwed  fee 
contract  for  eKperimental,  deuelopmental,  or  research  tuork  may  not 
be  paid  a  fee  that  represents  more  than  15  percent  of  the  estimated 
cost  of  the  contract.  The  fee  for  performing  a  cost-plus-fiKed  fee 
contract  for  architectural  or  engineering  seruices  may  not  eKceed  6 
percent  of  the  estimated  cost  of  the  project.  The  fee  for  performing 
any  other  type  of  cost-plus-fined  fee  contract  is  limited  to  IB  percent 
of  the  estimated  cost  of  the  contract. 

The  elimination  of  these  statutory  fee  limitations,  especially 

that  related  to  architectural-engineering  seruices,  has  long  been 

sought  by  associations  representing  the  design  and  engineering 

professions. 

Contractor  Uerification  System  -  EHcesslue  Discretion 
for  EHCIudlng  Small  Contractors 

Section  1 B6  (Contractor  Performance)  of  H.R.  1 678  would  add  a 

new  section  35  to  the  Office  of  Federal  Procurement  Policy  Ret, 

establishing  a  new  contractor  prequalification  system,   it  would  also 

repeal  the  eKisting  contractor  prequalification  systems  found  in 

section  2319  of  Title  18  and  the  parallel  prouisions  in  section  3B3C  of 

Title  41. 
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The  current  contractor  prequalification  prouisions  were  enacted 
during  the  mid-1 98es  as  part  of  the  Congressional  responses  to  the 
spare  parts  horror  stories  at  DoO  and  elsewhere  in  Gouernment.  They 
were  included  to  preuent  the  arbitrary  eKclusion  of  small 
manufacturers  that  were  seeking  to  compete  for  spare  parts 
contracts  that  had  preuiously  been  procured  eKClusiuely  on  a  sole- 
source  basis.  These  prouisions  allow  buying  actiuities  to  establish 
"Qualified  Bidders  List,"  "Qualified  Manufacturers  Lists,"  and  similar 
lists  of  prequalified  offerors  when  they  are  needed.  To  preuent 
abuse,  the  statutes  set  out  clear  standards.  First,  agencies  are 
required  to  demonstrate  the  need  for  establishing  such  a  restriction 
on  full  and  open  competition.  Second,  these  statutes  require  that  the 
agencies  clearly  state  the  qualifications  standards  that  a  firm  must 
meet.  Third,  these  statutes  make  enplicit  that  any  firm  must  be  giuen 
the  opportunity  to  demonstrate  its  ability  to  meet  the  qualification 
standards.  Fourth,  these  qualification  standards  focus  on  measuring 
the  objectiue  technical  capabilities  of  a  firm  to  do  the  work  required 
by  the  agency  establishing  the  prequalification  requirement. 

In  contrast,  the  contractor  uerification  system  established  by 
H.R.  1670  lacks  many  of  these  statutory  safeguards.  Rather,  it 
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accords  to  the  regulation  writers  broad  discretion  on  uitien 

contracting  officers  mag  limit  competitions  to  such  "uerified" 

contractors.  The  prouision  also  grants  broad  discretion  to  the 

regulation  writers  regarding  the  termination  of  a  contractor's  status 

as  a  uerified  contractor.  Rs  currentig  written,  the  prouision  onig 

assures  that  "a  contractor  whose  uerification  is  terminated  or 

reuoked  will  haue  a  fair  opportunitg  to  be  considered  for  reentrg  into 

the  uerification  sgstem." 

No  Case  Made  That  EKlsting  Prequaiification  Procedures 
Haue  Not  UJorked 

Rgain,  we  assert  that  no  case  has  been  made  that  the  current 

sgstems  for  contractor  prequaiification  haue  not  been  meeting  the 

needs  of  the  procurement  agencies,  while  prouiding  appropriate 

protections  to  contractors,  especiallg  small  contractors,  from 

arbitrarg  treatment  bg  contracting  officers.   In  questioning  the 

workabilitg  of  the  new  proposed  Contractor  Uerification  Sgstem,  we 

would  particularig  cite  its  reliance  upon  being  able  to  obtain  timeig, 

accurate,  and  complete  data  concerning  a  firm's  past  performance. 

Although  FRSR  calls  for  the  establishment  of  sgstems  for  the 

collection  of  past  performance  data  and  its  use  in  eualuating 
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contractors  for  the  aiuard  of  indiuidual  contracts,  these  systems  are 
still  under  deuelopment  and  haue  not  been  tested  in  practice.  The 
pilot  programs  of  uarious  Federal  agencies  that  haue  sought  to  use 
past  performance  as  an  eualuation  factor  in  the  award  of  contracts 
haue  thus  far  been  fairly  limited  and  agency  specific  in  measuring 
past  performance.  These  pilot  programs  haue  generally  lacked  an 
effectiue  means  of  measuring  a  firm's  past  performance  outside  of 
the  federal  gouernment  arena  and  especially  its  performance  in  the 
priuate  commercial  marketplace.  This  represents  a  particularly 
serious  deficiency  since  one  of  the  basic  objectiues  of  FRSR  was  to 
bring  more  commercial  firms  into  the  gouernment  marketplace.   It 
seems  to  us  to  be  wholly  inappropriate,  giuen  the  status  of 
implementation  of  the  FRSR  prouisions,  to  be  actiuely  considering  a 
further  eKpansion  of  the  use  of  past  performance  in  the  federal 
procurement  process.  Denying  a  firm  the  opportunity  to  compete  on 
the  basis  of  a  past  performance  eualuation,  as  proposed  in  H.R.  167e's 
Contractor  Uerification  System,  is  unacceptable  until  there  has  been 
successful  eKperience  with  systems  that  accurately  collect,  uerify, 
and  disseminate  past  performance  data.  One  need  only  look  at  the 
difficulties  afflicting  the  collection  and  reporting  indiuidual  credit 
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information  to  understand  the  significant  challenges  which  will  face 

gouernment  managers  as  they  seek  to  use  past  performance  data  in  a 

manner  that  assures  fairness  and  accuracy. 

Title  II  -  Commercial  Items 

Title  II  of  H.R.  167B  contains  four  sections  which  the  authors 

belieue  are  necessary  to  facilitate  the  acquisition  of  commercial 

items  on  a  broader  scale  by  the  federal  gouernment.  These  prouisions 

make  a  series  of  amendments  to  prouisions  adopted  only  last  year  in 

FRSR  .  Hs  we  haue  noted  earlier,  the  regulations  implementing  FRSR 

haue  not  yet  been  finalized  or  put  into  practice. 

Using  Simplified  Procedures  to  Purchase 
"Commercial  Products",  uilthout  dollar  limitation. 

Section  202  of  the  bill  would  specifically  authorize  the  use  of 
simplified  procedures  for  the  acquisition  of  commercial  items  without 
any  dollar  limitation.  Ule  belieue  that  this  authority  is  completely 
unacceptable. 

The  simplified  procedures  set  forth  in  the  Federal  Requisition 
Regulation  were  first  adopted  when  the  Small  Purchase  Threshold  was 
$10,080.  FRSR  increased  the  Small  Purchase  Threshold  to  $100,000, 
and  redesignated  it  as  the  Simplified  Requisition  Threshold  (SRT). 
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Houieuer,  the  regulations  implementing  the  new  SRT  left  the  eKisting 
FRR  couerage  essentially  unchanged.  Further,  FRSR's  definition  of 
commercial  item  is  eKceedingly  broad,  permitting  the  recognition  of 
an  item  as  a  "commercial  item"  euen  though  it  has  not  as  yet  been 
sold  in  the  commercial  marketplace.   In  fact,  an  item  which  an  offeror 
merely  intends  to  offer  for  sale  in  the  commercial  marketplace  meets 
FRSR's  definition  of  a  commercial  item.  Procurements  of  commercial 
items  in  encess  of  the  $108, BOB  SRT  should  be  subject  to  the  full  and 
the  full  and  open  competition  standard  required  of  any  other 
procurement  exceeding  the  SRT. 
Title  ill  -  Rdditional  Procurement  Reforms 

Reliance  on  the  Priuate  Sector 

Title  III  of  li.R.  1678  includes  an  array  of  prouisions  touching 
upon  matters  affecting  the  conduct  of  the  procurement  process. 
Section  381  (Gouernment  reliance  on  the  priuate  sector)  establishes 
an  important  statutory  statement  of  congressional  policy  long  sought 
by  the  small  business  community.  The  Small  Business  UJorking  Group 
strongly  supports  this  prouision. 

Limitation  on  Certification  Requirements 

Section  582  (Elimination  of  certain  certification  requirements) 
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continues  the  efforts  begun  in  FflSR  to  diminish  the  number  of 

contract  certifications.  This  prouision  would  prohibit  an  agency  from 

imposing  a  non-statutory  certification  requirement. 

Ule  would  caution,  howeuer,  that  the  elimination  of  certification 

requirements  that  haue  a  statutory  basis  can  work  to  the  detriment 

of  small  contractors.  The  argument  that  a  certification  is  not  needed 

when  the  contractor  is  bound  to  comply  with  the  underlying  statutory 

requirement  sounds  reasonable,  but  may  not  be  practical.  Small  firms 

find  it  more  difficult  to  keep  track  of  the  host  of  statutory 

requirements  applicable  to  them.  Certifications  implementing  such 

statutory  requirements  haue  the  benefit  of  informing  the  small 

contractor  of  the  statutorily-imposed  requirement  and  putting  the 

firm  on  notice  to  eKplore  what  its  obligations  are  under  the  statute. 

UJithout  such  certification  a  small  firm  may  remain  ignorant  of  a 

statutory  obligation  which  could  then  be  applied  against  the  firm 

during  the  course  of  the  contract's  administration. 

Early  Implementation  of  Ruthorlty  to  Ulalue  Statutes 
In  Testing   Innouatlue  Procurement  Practices 

Section  383  would  authorize  the  Rdministrator  for  Federal 

Procurement  Policy  to  utilize  the  authority  granted  by  section  5061  of 


277 


FRSH  to  waive  statutes  as  part  of  the  authority  to  conduct  tests  of 
innouatiue  procurement  procedures. 

The  small  business  community  remains  uehemently  opposed  to 
eKtending  authority  to  the  OFPP  Hdministrator  to  unilaterally  waiue 
statutory  requirements.  Section  15  of  the  Office  of  Federal 
Procurement  Policy  Ret  already  grants  the  OFPP  Rdministrator  broad 
authority  to  conduct  tests  of  innouatiue  procedures,  including  the 
authority  to  waiue  any  needed  procurement  regulations.  Houieuer, 
the  authority  to  ujaiue  statutes  in  support  of  such  test  programs 
requires  the  Rdministrator  to  obtain  Congressional  approual. 

Ouer  the  uocal  objections  of  the  small  business  community, 
Congress  granted  such  authority  to  waiue  statutes  to  the  OFPP 
Rdministrator,  but  at  least  linked  the  eKercise  of  such  authority  to  the 
full  implementation  of  FRCNET  on  a  gouernment-uiide  basis.  The 
linkage  was  done  to  focus  the  Rdministrator's  attention  on  the  full 
implementation  on  what  could  be,  for  small  businei^s,  the  most 
important  improuement  in  the  procurement  process,  the  routine  use 
of  electronic  commerce  at  all  steps  in  the  procurement  process,  from 
solicitation  to  payment.  Rs  reported  to  this  Committee  by  the  General 
Recounting  Office  on  July  2Bth,  the  implementation  of  FRCNET  is 
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woefully  behind  schedule  and  suffering  from  a  lack  of  dedicated 
senior  management  attention. 

The  enactment  of  Section  303  of  H.R.  1607  is  opposed  by  the 
Small  Business  UJorking  Group,  since  it  would  repeal  the  beneficial 
linkage  established  less  than  a  year  ago  by  the  Congress. 

Procurement    integrity 

Rs  noted  earlier,  Section  305  substantially  re-writes  the 
procurement  integrity  prouisions  of  the  Office  of  Federal  Procurement 
Policy  Ret.   If  properly  implemented,  we  belieue  that  these  changes 
could  result  in  more  beneficial  communications  between  the 
gouernment  and  its  prospectiue  customers  when  the  agency  is 
attempting  to  define  how  to  meet  its  need  and  to  assess  the 
capabilities  of  the  priuate  sector  to  respond  with  cost  effectiue 
proposals  in  a  resulting  competitiue  procurement.  Fostering  such 
communication  between  industry  and  gouernment  prior  to  the 
initiation  of  an  indiuidual  procurement  action  is  long  ouer  due. 

Rmendments  to  OFPP  Ret 

Section  306,  (Further  Requisition  Streamlining  Prouisions)  makes 
a  series  of  amendments  to  the  Office  of  Federal  Procurement  Policy 
Ret.  While  most  are  offered  as  amendments  to  eliminate  obsolete 
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prouisions,  lue  luould  urge  further  consideration  be  giuen  to  the 
repeal  of  Section  8,  which  requires  OFPP  to  report  on  its  actiuities  to 
the  Congress.  UJe  would  also  suggest  that  Section  2  of  the  Ret 
(Declaration  of  Policy)  and  Section  3  (Findings  and  Purposes),  while  not 
operatiue  law,  contain  statements  about  how  the  process  should  be 
conducted  that  are  as  appropriate  today  as  when  they  were  first 
enacted  in  1975. 

Improuing  Performance  on  DQD  Major  Systems 
Sections  307  (Justification  of  Major  Defense  Requisition 
Programs  Not  Meeting  Goals)  is  a  prouision  that  holds  the  most 
promise  for  deriuing  substantial  dollar  sauings  from  H.R.  167B. 
Section  307  would  require  that  major  acquisition  programs  in  the 
Department  of  Defense  perform  on  schedule  and  on  budget,  or  pay 
budgetary  consequences.   In  our  uiew,  the  sauings  that  can  be 
deriued  from  improued  administration  of  such  major  programs,  both 
in  Defense  and  in  the  ciuilian  agencies,  will  dwarf  any  sauings  that 
some  haue  asserted  could  be  deriued  from  limiting  competition. 
Procurement  UJorkforce   Improuements 
Section  308  (Enhanced  Performance  Incentiues  for  the 
Requisition  UJorkforce)  touches  upon  a  key  issue  in  improuing  the 
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procurement  process  as  we  know  it  today.  That  is,  improuing  the 
performance  of  the  public  seruants  charged  with  its  management, 
it  is  essential  that  good  performance  be  rewarded,  but  it  is  equally 
important  that  poor  performance  be  penalized.  Many  of  the 
complaints  which  small  gouernment  contractors  lodge  against  the 
procurement  process  is  not  based  on  the  absence  of  discretion 
auallable  to  contracting  officers,  but  rather  a  contracting  officer's 
failure  to  make  prompt,  Judicious,  and  fair  use  of  the  uery  broad 
discretion  already  accorded  to  them  by  procurement  law  and 
implementing  regulations. 

Improued  Program  Management 

Section  309  (Results  Oriented  Requisition  Program  Cycle)  seeks 
to  reach  the  same  objectiue  as  Section  307,  that  is,  rewarding  good 
program  management  performance  and  penalizing  poor  performance. 
Rgain,  we  would  obserue  that  this  section,  like  Section  307,  also  holds 
significant  promise  for  being  a  realistic  source  of  substantial  sauings 
resulting  from  the  reforms  being  proposed  by  this  legislation. 

Rccelerating  the  Procurement  Process 

Section  310  (Rapid  Contracting  Goal)  would  add  a  new  Section  36 
(Rapid  Contracting  Goal)  to  the  Office  of  Federal  Procurement  Policy 
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Ret.   It  would  require  the  OFPP  Rdmlnistrator  to  establish  a  goal  of 
reducing  by  58  percent  the  time  necessary  for  ewecutiue  agencies  to 
acquire  an  item  for  the  user  of  that  item.  The  small  business 
community  would  urge  that  in  implementing  this  broad  standard, 
should  it  be  enacted,  the  Rdmlnistrator  should  focus  on  the  delays 
caused  by  the  eKecutiue  agencies  themselues  in  the  solicitation, 
auiard,  and  administration  of  contracts.  Our  fear  is  that,  in  pursuing 
this  goal,  efforts  ujill  be  renewed  to  diminish  still  further  the  time 
currently  made  auailable  for  the  aduance  notice  of  contracting 
opportunities  and  the  time  prouided  for  the  preparation  of  offers. 
In  the  past,  these  haue  always  been  the  first  target  for  efforts  to 
accelerate  the  procurement  process.  IDhen,  in  fact,  much  of  the 
eKcessiue  time  can  be  identified  in  the  period  between  receipt  of 
proposals  from  the  priuate  sector  and  the  making  of  the  award 
decision  by  the  buying  agency,  and  during  contract  administration 
action  prior  to  commencement  of  performance. 

Open-ended  Liquidated  Damages  Prouision 
Section  312  (Contractor  Share  of  Gains  and  Losses  from  Cost, 
Schedule,  and  Performance  Enperience)  would  add  a  new  section 
23e6c  to  Title  IB  and  a  corresponding  new  section  3B40  to  Title  41. 
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These  new  prouisions  would  direct  that  the  FAR  be  modified  to  prouide 
for  authority  to  penalize  a  contractor  for  "failing  to  adhere  to  cost, 
schedule,  or  performance  parameters  to  the  detriment  of  the  United 
States".  This  new  performance  prouision  seems  to  broadly  OHtend  the 
authority  of  the  gouernment  to  impose  liquidated  damages  on  a  non- 
performing  contractor.   It  is  essential  that  the  FRR  couerage 
implementing  this  prouision,  if  enacted,  malce  absolutely  clear, 
as  part  of  the  solicitation,  any  potential  penalties  to  which  the 
contractor  may  be  OHposing  itself  if  awarded  by  the  contract. 

Prompt  Payment 

Section  314  (Improued  Department  of  Defense  Contract  Payment 
Procedures)  requires  the  General  Recounting  Dffice  to  conduct  a 
reuiew  of  commercial  practices  regarding  accounts  payable  and, 
based  upon  such  reuiew,  to  deuelop  standards  for  the  Secretary  of 
Defense  to  consider  using  to  improue  DOD's  contract  payment 
procedures  and  financial  management  systems.  The  small  business 
community  would  urge  that,  in  conducting  his  reuiew,  the  Comptroller 
General  should  be  directed  to  recognize  the  Congressional  standards 
for  gouernment  contractor  payments  specified  in  the  Prompt  Payment 
Ret,  Office  of  Management  Budget  Circular  R-125  (Prompt  Payment), 
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and  FRR  couerage  implementing  the  Ret  and  the  Circular.  Further, 
Luhiie  serious  financial  management  problems  haue  been  identified 
ujith  the  regard  to  the  Department  of  Defense  and  its  payment  of 
contractors,  the  small  business  community  belieues  it  would  be  highly 
inappropriate  to  haue  a  separate  contract  payment  procedures 
applicable  uniquely  to  the  Department  of  Defense.  Gouernment-ujide 
standards  for  contractor  payment  procedures  remain  essential  and 
the  Prompt  Payment  Ret  is  the  statutory  frameujork  for  any  payment 
system  that  properly  considers  the  needs  of  the  small  business 
community. 

Title  iU,  Streamlining  of  Dispute  Resolution 

The  Small  Business  UJorking  Group  beiieues  that  an  effectiue  bid 
protest  process  is  uitai  to  sustain  the  standard  and  practice  of  "full 
and  open  competition".  UJe  haue  not  had  adequate  time  to  reuieuj  the 
total  re-uirite  of  Title  IU  to  determine  whether  the  reuised  proposal 
meets  that  fundamental  standard. 
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Small   Business  Working  Group  on   Procurement  Reform 


A  broad  coalition  of  small   business  associations  working  to  foster 
small   business   participation   in   Government  contracting   opportunities. 

American  Gear  Manufacturers  Association 

Latin  American  Management  Association  (LAMA) 

Minority  Business  Enterprise  Legal  Defense  and  Education  Fund  (MBELDEF) 

National  Association  of  Minority  Business  (NAMB) 

National  Association   of  Minority  Contractors   (NAMC) 

National  Association  of  Women  Business  Owners  (NAWBO) 

National  Center  for  American   Indian   Enterprise   Development 

National  Minority  Supplier  Development  Council  (NMSDC) 

National  Federation  of  Independent  Business  (NFIB) 

National  Small  Business  United  (NSBU) 

Small  Business  Legislative  Council  (SBLC) 

Women  Construction  Owners  &  Executives,  USA  (WCOE) 
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Madame  Chairwoman  and  Members  of  the  Committee: 

I  appreciate  the  opportunity  to  appear  before  you  today  to 
discuss  what  can  be  done  to  improve  the  acquisition  system.   The 
Office  of  the  Inspector  General,  Department  of  Defense  (DoD) ,  has 
been  a  proactive  participant  in  helping  shape  acquisition  reform 
policy.   We  have  expressed  our  views  on  Administration  and 
congressional  proposals  to  reform  acquisition  policies  and  we 
appreciate  that  the  Department  of  Defense  and  the  Congress 
ensured  our  views  were  considered  as  these  matters  were  reviewed. 

The  challenge  facing  us  is  how  can  the  Government  buy  the 
goods  and  services  that  it  needs  more  efficiently  in  the 
commercial  marketplace.   Many  reform  measures  seek  to  make  it 
easier  for  the  Government  to  participate  as  any  other  buyer  in 
the  marketplace.   In  doing  so,  traditional  acquisition  rules  may 
no  longer  apply. 

UNIQUE  ASPECTS  OF  ACQUISITION  REFORM  THIS  TIME  AROUND 

The  current  emphasis  on  acquisition  reform  has  the  basic 
objective  of  simplifying  the  Government  contracting  and 
procurement  process  while  reducing  costs.   These  objectives  are 
no  different  than  those  sought  by  many  other  acquisition  reform 
efforts  over  the  last  30  years.   What  is  unique  this  time  is  the 
degree  that  this  simplification  is  to  be  achieved  through  the  use 
of  "standard"  commercial  practices  and  procedures.   This  in  turn. 
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at  least  in  theory,  will  better  integrate  our  commercial  and  key 
military  industrial  base  capacity. 

There  is  no  doubt  in  my  mind  that  use  of  some  commercial 
practices  can  help  to  simplify  and  meJce  the  Government 
acquisition  process  more  efficient  and  user  friendly.   The  major 
challenge  to  this  effort  is  obtaining  a  major  portion  of  military 
products  and  services  from  the  commercial  sector  and  merging 
military  and  commercial  capabilities  and  facilities  to  maintain  a 
healthy  and  responsive  industrial  base.   Many  of  the  acquisition 
reform  efforts  are  directed  to  eliminating  the  obstacles  to  the 
integration  of  commercial  producers  and  Defense  products.   Many 
reform  measures  seek  to  make  it  easier  for  the  Government  to 
participate  as  any  other  buyers  in  the  marketplace.   In  doing  so, 
traditional  acquisition  rules  may  no  longer  apply.   This  part  of 
acquisition  reform  requires  a  new  set  of  ground  rules  to  state 
how  the  Government  will  participate  in  the  commercial 
marketplace.   The  objective  is  to  simplify  these  ground  rules. 

Unfortunately,  the  more  we  try  to  simplify  the  more  complex 
things  become.   Two  weeks  ago,  at  an  Acquisition  Reform  Senior 
Steering  Group  meeting,  a  copy  of  the  Federal  Acquisition 
Regulation  provision  implementing  the  rules  for  commercial 
acquisition,  defining  what  is  a  commercial  product  or  service  was 
handed  out.   The  proposed  regulation,  with  comments  from  DoD, 
totaled  over  200  pages  of  small,  singled  spaced  print. 
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As  part  of  our  participation  in  the  reform  process,  we 
continue  to  stress  that  any  acquisition  reform  measures,  include 
new  or  retain  existing  statutory  language,  that  provide  sound 
managerial  and  internal  controls  and  protect  the  Government's 
interest . 

UNDERLYING  PRINCIPLES  OF  GOVERNMENT  PROCUREMENT 

Reform  can  and  should  result  in  significant  changes  to  the 
Government  acquisition  process.   However,  some  underlying 
principles  of  Government  procurement  must  and  will  remain.   For 
example,  the  Government  will  always  want  to  buy  its  goods  and 
services  at  the  quality  and  performance  levels  specified  in  the 
contract  and  at  fair  and  reasonable  prices  and  the  Government 
should  provide  an  opportunity  for  all  qualified  suppliers  to 
compete.   Our  audits  of  the  acquisition  system,  operating  under 
rules  much  more  stringent  than  those  being  proposed  for  future 
commercial  acquisitions,  indicate  that  DoD  procurements  present 
enormous  financial  risks  because  of  the  sheer  number  of 
suppliers,  diversity  of  products  and  large  sums  being  expended. 

In  the  area  of  product  quality  alone,  the  Defense  Criminal 
Investigative  Service  maintains  an  active  caseload  that  averages 
about  400  product  substitution  cases  per  year  that  results  in 
about  100  convictions  annually.   Past  audits  of  product  quality 
also  showed  high  levels  of  major  nonconformance  that  made  the 
products  unusable  or  unsafe  for  intended  purposes. 
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COMPETITION  REQUIREMENTS 

The  legal  requirement  for  competition  in  public  contracting 
is  one  of  the  major  differences  between  Government  contracting 
and  contracts  involving  private  parties.   The  primary  reasons  for 
competition  in  Government  contracting  are  to  afford  private 
sector  individuals  and  entities  an  opportunity  to  do  business 
with  the  Government,  to  obtain  lower  prices,  and  to  avoid 
collusion  or  fraud,  unjust  favoritism,  and  abuse  in  the  awarding 
of  contracts.   The  Competition  in  Contracting  Act  has  been  an 
important  tool  in  ensuring  fair  prices  and  reducing  the  scandals 
from  overpriced  spare  parts  and  supplies.   While  we  have  seen 
savings  of  5  to  over  90  percent  from  competition,  typically 
competition  results  in  price  reductions  of  15  to  30  percent.   The 
Competition  in  Contracting  Act  requires  the  use  of  competitive 
contracting  procedures  unless  use  of  other  than  competitive 
procedures  can  be  justified  against  one  of  seven  statutory 
exceptions.   It  further  requires  contracting  officers  to  justify 
the  use  of  other  than  competitive  procedures  and  obtain  approval 
at  increasingly  higher  levels  as  the  value  of  the  contract 
increases . 

H.R.  1670,  the  "Federal  Acquisition  Reform  Act  of  1995", 
proposes  to  change  the  standard  of  "full  and  open"  competition  to 
an  undefined  new  standard  of  "maximum  practical"  or  "open  access" 
competition.   This  change  to  a  "maximxim  practical"  standard  could 
be  used  to  limit  competition  to  only  those  "prequalified"  or 
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"verified"  vendors.   I  do  not  agree  with  limiting  access  to 
Government  markets  because  it  can  deny  firms  such  as  new  high 
technology  companies  the  opportunity  to  bid  on  Government 
contracts  and  deprive  us  of  the  benefits  of  a  broader  base  of 
suppliers,  both  large  and  small.   This  proposal  seems  to  be  a 
step  backwards  from  trying  to  entice  additional  companies  to 
enter  the  Government  market.   Contracting  officers  have 
flexibility  to  exercise  sound  business  judgment  under  the  current 
statute  in  determining  the  appropriate  acquisition  strategy  for  a 
procurement.   We  have  not  seen  any  analyses  or  demonstration  of  a 
problem  that  supports  moving  away  from  full  and  open  competition 
or  eliminating  the  seven  exemptions  to  competition.   Further,  we 
see  no  benefit  to  adding  the  words  "not  feasible"  or  "not 
appropriate"  to  the  reasons  for  not  pursuing  a  competitive 
strategy. 

I  am  in  favor  of  legislative  proposals  that  would  permit  the 
contracting  officer  to  limit  the  number  of  offerers  in  the 
competitive  range,  or  to  use  a  two-step  proposal  and  evaluation 
process  that  would  limit  the  number  of  contractors  competing 
after  the  first  step.   Both  of  these  proposals  could  reduce  the 
time  and  resources  expended  on  suppliers  who  have  little  or  no 
chance  of  success.   These  proposals  would  also  help  reduce  the 
burden  on  contracting  officers  and  the  time  required  to  award  a 
contract . 
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CONTRACT  SOLICITATION 

For  effective  competition,  potential  suppliers  must  be  given 
enough  information  to  know  what  are  the  Government's  needs  and 
what  they  are  competing  for.   The  present  law  requires  that 
specifications  in  contracts  permit  full  and  open  competition  and 
include  restrictive  provisions  only  to  the  extent  necessary  to 
satisfy  the  needs  of  the  agency  or  as  authorized  by  law. 
H.R.  1670  would  repeal  this  requirement.   We  are  opposed  to 
deleting  this  requirement  because  specifications  must  clearly 
state  agency  minimum  needs.   Inadequate  and  ambiguous 
specifications  undermine  competition.   Excessive  requirements  are 
also  inappropriate  and  wasteful. 

The  Competition  in  Contracting  Act  requires  that  a 
solicitation  identify  all  factors  by  which  an  agency  reasonably 
expects  to  evaluate  proposals  and  their  relative  importance.   We 
believe  that  the  solicitation  must  clearly  state  what  factors  and 
subf actors  will  be  scored  so  competitors  can  be  treated  fairly, 
but  we  do  not  agree  with  the  legislative  proposal  that  the  entire 
source  selection  plan  must  be  included  in  the  solicitation. 
Agency  contracting  officers  have  discretion  in  whether  to 
disclose  a  source  selection  plan  to  competitors  and  that 
discretion  should  be  retained.   Source  selection  plans  often 
contain  sensitive  information  that  should  not  be  disclosed  prior 
to  contract  award,  such  as  the  organization,  membership  and 
responsibilities  of  the  source  selection  team.   We  also  believe 
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that  preproposal  conference  can  and  should  be  held  with 
prospective  contractors  where  the  procurement  involves 
complicated  specifications  and  requirements.   We  do  not  agree 
that  such  conferences  should  be  conducted  for  all  procurements 
because  this  would  impose  a  significant  administrative  burden  on 
contracting  officer  and  increase  administrative  costs  and 
procurement  lead  time. 

CONTRACTOR  PERFORMANCE 

Under  the  current  statutes,  contracting  officers  are 
required  to  consider  quality  of  product  and  contractor 
performance  in  addition  to  price  before  awarding  a  contract.   DoD 
is  currently  working  on  systems  to  collect  contractor  past 
performance  data  and  regulations  to  implement  the  statutory 
mandate  in  the  Federal  Acquisition  Streamlining  Act  that  agencies 
consider  past  performance  in  the  award  of  individual  contracts. 
The  proposal  in  H.R.  1670  to  establish  a  contractor  verification 
system  appears  to  move  away  from  trying  to  add  new  vendors  to 
this  lists,  particularly  small  manufacturers,  and  appears  to 
limit  suppliers  to  the  past  DoD  contractors.   Currently,  DoD  uses 
qualified  bidders  lists,  qualified  manufacturers  lists  and 
qualified  products  lists  in  lieu  of  a  formal  system  of  awards 
based  on  past  performance.   Until  the  Department  is  better  able 
to  identify  and  measure  past  performance,  we  believe  the  current 
system  is  better  than  what  is  proposed  in  H.R.  1670. 
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FEE  LIMITS 

Section  105  of  H.R.  1670  seeks  to  eliminate  fee  limits  on 
cost  contracts.   This  includes  the  15  percent  limit  on  cost-plus- 
fixed-fee  contracts  for  experimental  research  and  development 
work,  the  10  percent  limit  on  any  other  cost-plus-fixed-fee 
contract,  and  the  6  percent  fee  limit  on  architect  and 
engineering  (A&E)  services  contracts.   People  attempt  to  justify 
the  change  by  saying  fee  limits  do  not  exist  in  the  commercial 
marketplace  and  will  encourage  more  bids  on  contracts.   I  am 
unaware  of  the  Government  not  finding  adequate  numbers  of 
interested  suppliers  or  of  any  company  going  broke  because  they 
can  only  earn  a  10  or  15  percent  fee  on  a  cost  type  contract. 
The  A&E  fee  limit  was  enacted  to  preclude  the  Government  from 
overspending  on  design  and  getting  ostentatious  or  grandiose 
buildings.   Our  auditors  have  reviewed  thousands  of  military 
construction  projects.   Buildings  being  erected  on  military 
installation  are  "state  of  the  art"  that  have  won  A&E  awards,  so 
there  is  evidence  that  we  are  getting  quality  A&E  work. 
Eliminating  the  fee  limit  will  make  more  work  for  contracting 
officers  and  will  adverisely  affect  the  pricing  of  $17  billion  of 
cost  type  contracts  with  fixed  fees. 

The  elimination  of  the  fee  limits  on  cost-plus-fixed-fee 
contracts  could  result  in  higher  fees  on  other  types  of  cost 
reimbursable  contracts.   Contracting  officers  often  use  the 
10  percent  and  15  percent  limitations  as  a  basis  to  determine 


294 


maximum  fees  on  cost-plus-incentive-fee  and  cost-plus-award-fee 
contracts.   These  other  types  of  cost  reimbursable  contracts 
account  for  about  another  $30  billion  of  DoD  procurements.   Fee 
limits  on  Government  contracts  have  been  with  us  since  the 
Continental  Congress  set  fee  limits  to  reduce  profiteering  during 
the  Revolutionary  War. 

COMMERCIAL  PRODUCTS  DEFINITION 

Our  office  not  only  supported  but  pushed  for  expanded  use  of 
commercial  products  to  meet  DoD  needs  for  many  years.   We 
supported  the  expanded  definition  of  a  commercial  item  that 
initially  evolved  from  the  acquisition  reform  process  and  the  use 
of  nondevelopmental  items  whenever  possible. 

I  am  concerned  about  the  attempt  in  H.R.  1670  to  create  a 
broader  definition  of  a  commercial  item  or  service.   I  am  all  for 
buying  commercial  items  and  services.   However,  it  appears  to  me 
that  current  acquisition  reform  proposals  are  attempting  to 

define  Government  and  Defense  unique  items  and  services  as 

commercial  items  in  order  to  exempt  them  from  coverage  of  the 
Truth  In  Negotiations  Act  (TINA)  and  keep  Government  from  gaining 
auditor  access  to  contractor  records.   This  acquisition  reform 
process  seems  to  be  dedicated  to  removing  the  contracting 
officers  right  to  seek  cost  and  pricing  data  even  if  he  or  she 
cannot  establish  a  fair  price  by  other  means. 
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One  section  of  H.R.  1670  eliminates  the  words  "catalog" 
which  may  have  the  effect  of  defining  any  service  as  commercial. 
I  disagree  with  this  proposal.   The  DoD  spends  more  on  services 
than  we  do  on  hardware.   Exceptions  to  providing  cost  or  pricing 
data  for  commercial  services  are  currently  limited  to 
installation,  maintenance,  training  and  repair  services  and  where 
"catalog"  prices  are  available  for  other  services.   The  proposal 
would  -maike   engineering  services,  consulting,  technical  support 
and  just  about  any  type  of  technical  labor,  a  commercial  service. 
This  will  restrict  a  contracting  officer's  ability  to  obtain 
certified  pricing  information  and  our  ability  to  audit  these 
awards.   The  pricing  of  technical,  scientific,  and  engineering 
services  is  where  the  auditors  and  contracting  officers  spend  a 
lot  of  time  reviewing  prices  and  negotiating  concessions  from 
contractors  on  prices  for  various  labor  categories.   What  is  a 
little  frightening  is  that  this  proposed  change  will  allow  an 
estimated  $61  billion  of  service  contracts  in  the  DoD 
($103  billion  in  the  Government) ,  much  of  which  is  awarded 
without  competition  would  be  exempted  from  audit.   The  Government 
would  give  up  all  rights  to  cost  and  price  information  and  all 
audit  rights,  except  audits  that  are  carried  out  in  direct 
support  of  a  criminal  investigation  by  examining  records  that  are 
subpoenaed . 

I  am  opposed  to  the  Section  of  H.R.  1670  that  proposes 
further  changes  to  the  TINA.  As  presently  written,  TINA  allows 
an  exception  to  the  requirement  for  providing  cost  or  pricing 
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data  when  the  agreed  upon  price  is  based  on  established  catalog 
or  market  prices  of  commercial  items  that  are  sold  in  substantial 
quantities  to  the  general  public.   The  proposed  legislation  would 
eliminate  that  exception  and  apparently  replace  it  with  another 
exception  that  is  a  great  deal  broader.   The  proposed  exception 
would  include  all  commercial  items  not  just  those  for  which  the 
agreed  upon  price  is  based  on  established  catalog  or  market 
prices.   This  is  obviously  a  much  broader  exception  and  leaves 
the  contracting  officer  in  a  much  more  difficult  position  to 
determine  whether  the  price  is  fair  and  reasonable.   If  the 
contractor  declares  that  the  item  is  a  commercial  item,  the 
contracting  officer  will  be  unable  to  request  cost  or  pricing 
data  even  when  he  or  she  can  not  establish  that  the  price  is  fair 
and  reasonable  through  price  analysis. 

COST  ACCOUNTING  STANDARDS 

I  am  also  opposed  to  the  proposed  change  in  the  Section  to 
provide  a  blanket  waiver  of  cost  accounting  standards  for  any 
commercial  acquisition.   The  cost  accounting  standards  ensure 
consistency  of  accounting  among  contractors,  as  well  as  require 
that  unallowable  costs,  such  as  lobbying,  entertainment,  etc., 
not  be  billed  to  the  Government.   In  order  to  receive  Government 
financing,  the  contractor  must  demonstrate  that  his  accounting 
practices  adequately  assign  costs  to  contracts.   Therefore,  I  see 
no  reas,on  why  contracts  that  provides  for  Government  financing 


297 


(progress  payment)  should  not  include  the  provisions  of  the  cost 
accounting  standards. 

CREATING  LOOPHOLES  TO  THE  TRUTH  IN  NEGOTIATIONS  ACT 

We  disagree  with  the  changes,  which  create  loopholes  to  the 
TINA>   The  Federal  Acquisition  Streamlining  Act  changes  enacted 
last  year  to  TINA  have  not  yet  been  implemented  and  thus  their 
effect  cannot  be  judged.   I  suggest  that  we  wait  and  gain  more 
experience  using  the  recent  revision  to  the  TINA  before 
additional  changes  are  enacted. 

The  prevailing  attitude  this  year  seems  to  be  to  eliminate 
use  of  the  TINA  and  the  auditors.   The  companies  and  even  some 
DoD  officials  state  that  if  you  eliminate  TINA  and  auditor 
oversight  then  the  DoD  can  buy  their  DoD  unique  items  from 
contractors  at  lower  prices.   Well,  if  you  believe  that  you  will 
generally  receive  a  better  price  by  eliminating  the  right  to  ask 
for  cost  and  pricing  data  or  the  opportunity  for  auditors  to  look 
at  a  contractor's  records,  then  I  have  a  bridge  you  will  be 
interested  in. 

The  truth  is  that  requesting  cost  and  pricing  data  is  a 
common  commercial  practice.   Large  companies  that  have  purchasing 
leverage  will  generally  make  their  suppliers  provide  cost  and 
pricing  data.   Contractors  who  do  business  with  the  Government 
gripe  about  TINA  yet  they  will  make  their  o%m  suppliers  show  them 
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exactly  what  a  product  costs  to  make  before  they  buy  it.   If  the 
large  company  detects  they  overpaid  that  supplier,  the  supplier 
will  probably  never  get  another  contract.   The  Government  cannot 
exercise  a  similar  option  to  simply  exclude  a  supplier. 

THE  BENEFITS  OF  THE  TRUTH  IN  NEGOTIATIONS  ACT 

A  recent  Coopers  and  Lybrand  study  estimated  that  unique 
Government  requirements  added  about  18  percent  to  the  cost  of  a 
Defense  contract  versus  a  truly  commercial  contract.   The  study 
costs  are  not  applicable  to  the  competition  discussion  and  mainly 
relate  to  post  award  or  contract  administration  requirements, 
such  as  quality  assurance  and  use  of  military  standards  and 
military  specifications.   I  also  caution  against  the  overall  use 
of  the  18  percent  because  the  study  was  limited  to  only 
10  companies  and  the  study  has  other  limitations  and  cautions  on 
use  of  the  data.  However,  let's  assume  the  study  is  correct  when 
it  concludes  that  TINA  typically  adds  1.3  percent  to  the  cost  of 
a  contract.   For  FY  1994,  the  DoD  contract  reporting  system 
showed  that  55,764  contract  actions,  valued  at  $51.1  billion, 
were  subject  to  TINA  and  certified  as  to  cost  and  price  data 
provided  the  Government.   The  DCAA  reports  $2.0  billion  in 
benefits  during  FY  1994  from  contract  price  reductions  and 
collections  related  to  TINA.   In  addition,  the  criminal 
investigators  recovered  about  $100  million  related  to  defective 
pricing  investigations.   Thus,  the  direct  quantifiable  benefits 
of  TINA  are  about  $2.1  billion.   Using  the  Coopers  and  Lybrand 
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cost  drivers  for  TINA  of  1.3  percent  times  the  total  applicable 
purchases  of  $51.1  billion,  yields  a  cost  for  TINA  of 
$664  million.   The  benefits  outweigh  the  costs  by  a  ratio  of  3  to 
1  ($2.1  billion  versus  $664  million)  or  net  dollar  benefits  of 
$1.5  billion. 

The  benefits  of  TINA  are  really  far  greater  than  this 
because  none  of  the  intangible  benefits  "the  cop  on  the  block" 
benefit  can  be  measured.   Just  imagine  what  prices  will  be  on 
some  of  our  contracts  if  the  Government  loses  all  audit  rights  to 
look  into  contractor  costs  or  the  right  to  require  contractors  to 
reveal  their  costs  when  selling  what  are  really  noncommercial 
items  on  a  noncompetitive  basis  to  the  Government. 

MORE  ACTION  NECESSARY  TO  ENHANCE  THE  GOVERNMENT'S  ABILITY  TO  BUY 
COMMERCIAL  WITHOUT  TRYING  TO  ELIMINATE  THE  TRUTH  IN  NEGOTIATIONS 
ACT 

It  has  been  my  position  that  if  the  Government  really  wants 
to  "go  commercial"  and  for  the  Government  to  fully  benefit  from 
simplified  accjuisition  procedures  and  commercial  practices,  you 
have  to  go  a  lot  further  in  terms  of  exemptions  from  existing 
statutes,  regulations  and  dollar  thresholds. 

One  area  where  this  could  be  easily  done  is  in  the  area  of 
what  is  often  referred  to  as  fungible  commercial  commodities. 
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I  am  talking  about  such  things  as  steel  and  other  metals,  such  as 
aluminum,  coal,  oil,  lumber  products. 

For  the  DoD  to  fully  benefit  from  simplified  procedures  for 
the  acquisition  of  fungible  commercial  commodities,  you  need  to 
eliminate  all  domestic  source  restrictions.  Government  unique 
ethics  restrictions,  socioeconomic  requirements  (including  some 
small  business  restrictions)  and  other  miscellaneous 
restrictions.   We  identified  a  list  of  37  laws  that  commercial 
acquisitions  should  be  exempted  from. 

One  of  the  problems  we  have  identified  is  that  the  laws  and 
regulations  that  Government  imposes  on  the  purchase  of  commercial 
items  discourages  major  commercial  companies  from  selling  to  the 
DoD.   As  a  result,  there  are  other  companies  that  learn  the 
Government's  acquisition  rules  and  procedures  and  then  specialize 
in  selling  to  the  Government.   The  sales  to  the  Government  or 
just  DoD  usually  represents  the  majority,  if  not  all,  of  these 
firms'  sales.   Under  these  circumstances,  the  Government  does  not 
get  the  benefits  from  being  just  another  purchaser  in  a 
commercial  market.   We  have  performed  research  on  the  purchases 
of  various  commercial  commodities,  such  as  wood  products,  meat, 
seafood,  textiles,  where  the  top  10  suppliers  to  DoD  do  not 
include  any  of  the  top  10  sellers  of  those  commodities. 

For  these  fungible  commercial  commodities,  the  new  $100,000 
simplified  threshold  serves  no  purpose  other  than  to  create 
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bureaucracy.   If  you  are  buying  steel,  the  simplified  acquisition 
procedures  should  be  the  same  whether  you  want  to  purchase 
$100,000  or  $5.0  million. 

USE  OF  SIMPLIFIED  ACQUISITION  PROCEDURES  FOR  COMMERCIAL  ITEMS 

The  current  rules  allow  use  of  simplified  procedures  for 
commercial  purchases  under  $100,000  and  reserves  these  contracts 
for  small  business.   We  support  the  Section  of  H.R.  1670  that 
proposes  to  allow  use  of  simplified  acquisition  procedures  for 
commercial  items  at  any  dollar  value.   However,  expanded  use  of 
simplified  acquisition  procedures  should  only  apply  to  "truly 
commercial"  items  and  not  the  proposed  definition  of  commercial 
that  industry  wants  to  use.   I  also  do  not  think  purchases  of 
commercial  items  and  services  at  any  dollar  value  should  be 
reserved  for  small  business. 

PROCUREMENT  LEAD  TIME  AND  ITS  COST 

One  thing  to  keep  in  mind  while  working  on  acquisition 
reform  is  that  there  are  cost  reductions  or  cost  increases  for 
every  piece  of  legislation  that  results  in  reduced  or  additional 
time  to  perform  a  procurement.   I  have  heard  there  have  been 
discussions  about  increasing  the  amount  of  time  a  procurement 
must  be  announced  in  synopsized  form.   The  time  has  been 
shortened  for  items  procured  under  the  simplified  acquisition 
threshold.  We  have  recently  completed  extensive  work  on  the 


302 


amount  of  tine  it  takes  the  different  DoD  buying  centers  from 
recognition  that  an  item  needs  to  be  purchased  until  the  contract 
is  awarded.   This  is  called  procurement  administrative  lead  time. 
For  example,  for  purchases  under  $25,000,  the  old  small  purchase 
threshold,  the  lead  time  ranged  from  49  days  to  278  days  for 
16  buying  centers.   Our  work  was  oriented  to  helping  the  DoD 
reduce  administrative  lead  time  through  use  of  performance 
measures  and  sharing  of  streamlining  practices.   However,  it  has 
application  here  because  any  new  acquisition  legislation  has  the 
potential  to  increase  or  decrease  acquisition  lead  time.   Longer 
administrative  lead  time  requires  more  items  to  be  purchased  and 
greater  holding  costs.   The  factors  involved  include  the  cost  of 
money,  handling,  storage  space,  obsolescence,  safety  levels  and 
pilferage.   The  average  cost  per  day  of  lead  time  in  the 
Department  was  $9.8  million  for  materiel  contracts  regardless  of 
the  contract  value,  $3  million  for  contracts  under  $25,000  and 
$6.8  million  for  contracts  over  $25,000.   These  types  of  fig\ires 
are  useful  when  weighing  the  risks  and  benefits  of  legislation 
that  affect  the  length  of  time  to  perform  a  procurement. 

DETERMINATION  OF  RESPONSIBILITY 

We  also  need  to  eliminate  the  Small  business  Administration 
(SBA)  right  to  overrule  a  contracting  officer's  determination 
that  a  small  business  should  not  be  awarded  a  contract  because  it 
lacks  certain  elements  of  responsibility,  such  as  competency, 
capability  and  capacity. 
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There  are  plenty  of  examples  where  the  SBA  overruled  a 
contracting  officer's  initial  determination  of  nonresponsibility. 
Contracts  with  these  small  or  disadvantaged  businesses  often  had 
to  be  terminated  for  default,  or  only  after  a  great  deal  of 
technical  assistance  and  delivery  schedule  extensions,  marginal 
performance  was  achieved. 

Therefore,  we  suggest  that  the  SBA  Certificate  of  Competency 
Program  be  eliminated.   We  believe  that  DoD  contracting  officers 
make  determinations  of  nonresponsibility  with  good  reason.   In 
this  time  of  streamlining,  it  is  not  proper  placement  of 
accountability  to  give  another  agency  of  the  Federal  Government 
the  authority  to  force  a  contracting  officer  to  award  a  contract 
to  any  offerer  that  has  quoted  an  unreasonable  low  price,  or  for 
other  reasons  has  failed  a  preaward  survey.   If  a  review  of  the 
contracting  officer's  actions  is  needed,  we  could  come  in  and  do 
this  on  a  case-by-case  basis.   The  current  procedures  violate,  the 
principles  of  accountability,  best  value  contracting,  and 
performance-based  contracting.   In  fiscal  year  1994,  there  were 
762  referrals  from  the  DoD  to  the  SBA  for  a  Certificate  of 
Competency  on  contracts  valued  at  $1.3  billion.   Only  227 
certifications  were  issued  for  contracts  valued  at  $190  million. 
Thus,  over  $1  billion  of  contracts  were  delayed  an  average  of 
15  days.   This  problem  is  not  as  bad  as  before  because  the  number 
of  DoD  requests  for  a  SBA  Certificate  of  Competency  has  decreased 
by  65  percent  from  2,157  in  FY  1992.   The  decrease  in  the  nvimber 
of  requests  and  the  very  few  Certificates  issued  in  FY  1994  may 
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indicate  the  program  is  no  longer  required.   There  is  a  cost  to 
the  DoD  while  awaiting  the  SBA  to  make  a  determination.   The  cost 
is  part  of  the  overall  procurement  administrative  lead  time. 

CONTRACTING  DIRECTLY  WITH  SECTION  8fa^  COMPANIES 

One  part  of  H.R.  1670  would  allow  a  DoD  contracting  officer 
to  directly  contract  with  a  Section  8(a)  company.   This  would 
eliminate  DoD  having  to  go  to  the  SBA  to  award  the  Section  8(a) 
contracts.   This  is  a  good  reform  because  it  will  reduce  the 
administrative  lead  time  for  contracts,  eliminates  a  layer  of 
bureaucracy,  reduces  contract  administration  costs  and  does  not 
harm  companies.   In  fiscal  year  1994,  the  DoD  had  42,295 
contracts,  valued  at  $2.7  billion,  awarded  to  Section  8(a) 
companies  that  were  delayed  an  average  of  25  days  because  the  SBA 
had  to  make  the  award.   Because  of  the  cost  of  administrative 
lead  time,  we  believe  that  millions  of  DoD  funds  can  be  put  to 
better  use  if  the  Department  could  directly  contract  with 
Section  8(a)  companies  and  eliminate  the  25  days. 

BOARD  OF  CONTRACT  APPEALS 

Much  has  been  written  about  simplifying  protests  and 
consolidating  the  different  Boards  for  contract  appeals.   This  is 
an  area  where  we  have  not  seen  studies  or  data  that  show 
efficiency  or  cost  savings  from  the  proposed  legislation.   We  are 
all  for  anything  that  will  make  the  contracting  process  easier 
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and  less  costly  for  the  parties  involved.   However,  we  have  not 
done  enough  work  in  the  contract  protests  area  to  form  an  opinion 
as  to  the  best  way  for  the  Federal  Government  to  structure  its 
contract  appeals  or  bid  protest  process. 

LET^S  GO  AFTER  THE  COST  DRIVER  TO  THE  BUYER 

Acquisition  reform  has  appropriately  pursued  changes  which 
can  be  cost  drivers  to  Defense  contractors,  but  in  my  opinion, 
has  not  gone  after  even  more  significant  cost  drivers  to  the 
Government  with  the  same  vigor.   In  this  category,  I  would  place 
small  business  set-asides.  Buy  American  Act,  and  domestic  content 
requirements  that  are  applied  to  many  products  DoD  buys,  as  well 
as  Davis  Bacon,  the  Service  Contract  Act  and  some  of  the  other 
socioeconomic  laws.   Certain  of  these  procedures  should  not  apply 
to  those  acquisitions  below  the  $100,000  level  (the  simplified 
acquisition  threshold)  or  where  commercial  practices  are  being 
used.   Application  of  these  laws  to  commercial  practice  is  a 
contradiction  in  terms. 

GENERAL  CONCERN  WITH  ACQUISITION  REFORM  TO  DATE 

This  is  probably  a  good  time  to  add  a  few  thoughts  on  some 
of  the  concerns  I  have  with  the  acquisition  reform  process  to 
date.   I  happen  to  believe  that  the  process  has  been  focused  to  a 
major  extent  on  those  cost  drivers  that  the  Defense  industry  does 
not  like.   These  cost  drivers  can,  in  fact,  be  burdensome  and 
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inappropriately  used,  and  even  when  properly  applied,  they  can 
cost  the  contractor  a  lot  of  time  and  money  while  they  help  to 
assure  the  Government  gets  a  quality  product  at  a  fair  price.   I 
am  referring  to  such  things  as  Competition  in  Contracting  Act, 
and  the  Truth  in  Negotiations  Act  which  help  add  suppliers  and 
reduce  prices.   These  safeguards  and  other  safeguards  have  been 
built  into  the  procurement  process  in  response  to  past  abuse  and 
snafus. 

Acquisition  reform,  especially  much  of  what  is  being 
proposed  in  this  second  round,  is  carrying  out  a  long  standing 
industrial  or  supplier  agenda  to  curtail  or  eliminate  many  of 
these  key  safeguards  which  have  been  built  into  the  United  States 
procurement  process  over  the  past  200  years.   I  broadly 
categorize  these  as  (1)  disclosure  requirements, 
(2)  certifications,  (3)  price  reduction  requirements,  and 
(4)  audit  rights.   Certain  of  these  safeguards  help  ensure  cost 
(fair  price)  and  quality,  both  of  which  become  greater  risks  as 
we  rely  more  on  commercial  products  and  practices. 

While  industry  strenuously  argues  that  such  safeguards  are 
incompatible  with  commercial  sales  practices,  it  is  our 
experience  and  that  of  the  Inspectors  General  at  the  General 
Services  Administration  and  the  Department  of  Veterans  Affairs 
that  large  private  sector  purchasers  consistently  require  these 
same  types  of  safeguards  in  their  own  dealing  with  suppliers  as 
does  the  Federal  Government. 
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One  of  the  rallying  cries  of  the  current  reform  initiatives 
is  that  the  Federal  Government  should  conduct  purchases  the  way 
an  individual  does  in  a  discount  retail  establishment,  such  as 
Office  Depot  or  Wal-Mart.   However,  I  believe  that  the 
Government,  as  the  nation's  largest  single  potential  purchaser, 
spending  about  $200  billion  annually  buying  goods  and  services, 
is  often  in  the  position  of  being  able  to  obtain  much  more 
favorable  pricing  and  conditions  than  an  individual  making  small, 
one-time  purchases  at  a  local  store.   I  contend  that  large 
corporate  purchasers  also  try  to  take  maximum  advantage  of  their 
potential  purchasing  power.   The  key  is  balancing  the  cost  of 
retaining  a  large  acquisition  workforce  and  the  costs  of  running 
a  special  quality  control  and  supply  and  logistics  systems 
against  any  savings  that  can  be  achieved  through  volume 
purchases. 

Too  many  procurement  reform  proposals  related  to  commercial 
products  are  based  on  the  faulty  assumption  that  the  Government 
imposes  special  requirements  on  the  provider  community  that  are 
different  from  those  that  these  very  same  providers  impose  in 
turn  on  their  commercial  suppliers. 

In  fact,  in  the  key  areas  of  most-favored  customer,  special 
price  reductions  and  audit  access.  Government  practices  are  very 
much  the  same  as  those  found  in  the  commercial  arena.   In  the 
competitive  marketplace,  large  volume  purchasers  can  and  do  set 
conditions  because  it  is  in  their  economic  interest  to  do  so. 
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Madame  Chairwoman,  that  concludes  my  prepared  remarks.   I 
would  be  happy  to  take  any  questions. 


309 


The  following  list  of  laws  should  be  exempted  for 
simplified  acquisition  and  probably  from  all  acquisitions 
made  for  commercial  items  regardless  of  dollar  value. 
For  each  law  that  should  be  exempted  for  commercial 
items,  I  am  providing  rationale  for  the  exemption.   A 
small  or  large  commercial  supplier  that  is  thinking  of 
entering  the  Government  market  for  the  first  time  would 
probably  be  disinterested  after  reading  the  requirements 
of  the  26  laws.   Some  progress  has  been  made  on  acquisi- 
tion reform  by  the  Congress  since  last  year,  because 
there  were  37  laws  that  should  not  have  applied  to  the 
purchases  of  commercial  items . 

LAWS  THAT  SHOULD  BE  EXEMPTED  FOR  COMMERCIAL  ACQUISITION 

Domestic  Source  Restrictions 

41  U.S.C.  10a  et.  sea.,  Buy-American  Act.   The 
statute  requires  that  domestic  end  products  be  procured 
for  public  use  except  where  inconsistent  with  the  public 
interest,  the  cost  is  unreasonable,  the  products  are 
procured  for  use  outside  the  United  States,  or  the  items 
are  not  commercially  available  in  the  required  quantity 
or  quality  within  the  United  States.   The  Act  was  enacted 
during  a  time  of  economic  depression  and  isolationism  and 
was  preceded  by  the  Smoot-Hawley  Tariff  Act  of  1930, 
which  raised  tariffs  to  the  highest  rates  in  U.S. 
history.   In  response  to  a  request  in  the  1989  Defense 
Authorization  Act  for  a  report  on  the  impact  of  statutory 
Buy  American  restrictions  affecting  Department  of  Defense 
procurement,  the  Secretary  of  Defense  recommended  that 
most  congressionally  mandated  restrictions  be  abolished, 
future  use  of  Buy  American  restrictions  be  avoided,  and 
Congress  rely  on  the  authority  of  the  Office  of  the 
Secretary  of  Defense  to  impose  any  needed  restrictions  on 
DoD  procurements.   Further,  it  is  extremely  difficult  to 
apply  the  foreign  content  definition  this  law  requires. 
Application  of  current  component -oriented  restrictions  to 
commercial  items  may  exclude  items  that  DoD  wants  to  buy. 
The  statute  should  be  amended  to  include  a  "substantial 
transformation"  test,  which  would  make  the  statute  easier 
to  administer,  and  exempt  acquisitions  of  commercial 
items,  as  defined  in  Section  4(12)  of  the  Office  of 
Federal  Procurement  Policy  Act  (41  U.S.C.  403(12)).   This 
Act  delays  procurement  actions,  precludes  the  Department 
of  Defense  access  to  important  new  technologies,  and 
often  increases  the  price  DoD  must  pay  for  the  goods  and 
services  it  buys. 

10  U.S.C.  2533.  Determinations  of  Public  Interest 
Under  the  Buy  American  Act .   Congress  made  Buy  American 
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provisions  specifically  applicable  to  the  Department  of 
Defense  by  enacting  this  provision  in  the  industrial  base 
chapter  of  Title  10.   Although  not  a  strict  limitation, 
the  section  provides  that  the  Department  of  Defense 
appropriations  may  not  be  used  to  procure  goods  other 
than  American  unless  consideration  is  given  to  bids  from 
small  business  or  other  domestic  firms,  balance  of  pay- 
ments impact  and  shipping  and  other  costs.   Exempting 
acquisitions  of  commercial  items  from  this  statute  would 
result  in  a  more  efficient  procurement  process  and  open 
access  for  all  suppliers  to  compete  for  Department  of 
Defense  procurements. 

10  U.S.C.  2534.  Miscellaneous  Limitations  on  the 
Procurement  of  Goods  Other  Than  United  States  Goods .   The 
statute,  which  is  only  applicable  to  the  Department  of 
Defense,  establishes  domestic  source  restrictions  on 
procurements  of  buses,  chemical  weapons  antidotes,  air 
circuit  breakers,  valves  and  machine  tools,  ball  bearings 
and  roller  bearings  and  sonobouys .   The  statute  permits 
the  Secretary  of  Defense  to  waive  the  statute  for 
procurements  below  the  simplified  acquisition  threshold, 
to  obtain  competition  and  to  preclude  a  United  States 
company  from  being  adversely  affected.   Exempting  acqui- 
sitions of  commercial  items  from  the  statute  would  result 
in  a  more  efficient  procurement  process  because  determi- 
nations to  waive  the  statute  would  no  longer  be  required 
for  the  Department  of  Defense  procurements  or  procure- 
ments made  by  other  agencies  on  behalf  of  the  Department 
of  Defense. 

10  U.S.C.  2631,  Supplies:   Preference  to  United 
States  Vessels.   The  statute  restricts  the  ocean 
transportation  of  supplies  bought  for  the  Army,  Navy,  Air 
Force  and  Marine  Corps  to  United  States  vessels  provided 
the  freight  charges  are  not  excessive  or  otherwise 
unreasonable .   The  statute  can  create  an  impediment  to 
the  acquisition  of  commercial  items  with  components  that 
may  not  have  been  shipped  on  United  States  vessels.   The 
statute  contains  no  exemption  for  commercial  items  or 
procurements  under  the  simplified  acquisition  threshold. 
Further,  vendors  of  commercial  items  may  have  no  idea 
whether  the  items  were  shipped  on  American  or  foreign 
vessels.   Exempting  acquisitions  of  commercial  items  from 
the  statute  would  streamline  the  Department  of  Defense 
procurement  process.   The  Section  800  Panel  recommended 
that  Congress  establish  an  exemption  to  10  U.S.C.  2631 
for  commercial  items . 
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46  U.S.C.  App.  1241(b).  Recmirement  in  The  Merchant 
Marine  Act.  1936.  to  Ship  on  American-Flag  Commercial 
Vessels .   The  statute  restricts  the  transportation  of 
personnel  and  certain  cargoes  of  Federal  agencies  to 
United  States  vessels.   The  comments  on  10  U.S.C  2631 
also  apply  to  this  statute. 

P.L.  102-396,  9005,  Berry  Amendment .   The  provision 
states  that  except  for  small  purchases  covered  by 
10  U.S.C.  2304(g),  the  DoD  must  procure  articles  or  items 
of  food,  clothing,  tents,  tarpaulins,  covers,  cotton  and 
other  natural  fiber  products,  woven  silk  or  woven  silk 
blends,  spun  silk  yarn  for  cartridge  cloth,  synthetic 
fabric  or  coated  synthetic  fabric,  canvas  products  or 
wool  (whether  in  the  form  of  fiber  or  yarn  or  contained 
in  fabrics,  materials  or  manufactured  articles) ,  or  any 
item  of  individual  equipment  manufactured  from  or  con- 
taining such  fibers,  yarns,  fabrics  or  materials,  or 
specialty  metals  including  stainless  steel  flatware  or 
hand  or  measuring  tools,  that  are  grown,  reprocessed, 
reused  or  produced  in  the  United  States  or  its  posses- 
sions.  That  restrictive  provision  limits  competition  on 
contracts  for  many  commercial  items,  increasing  the 
Department  of  Defense  contract  costs  and  administration. 
Further,  it  may  not  be  possible  for  some  sellers  of 
commercial  items  to  determine  if  their  products  violate 
this  provision. 

P.L.  102-396,  9020,  Floating  Storage  of  Petroleum. 
The  provision  states  that  no  funds  available  to  the 
Department  of  Defense  may  be  used  for  the  floating  stor- 
age of  petroleum  or  petroleum  products  except  in  vessels 
of  or  belonging  to  the  United  States.   The  comments 
on  10  U.S.C.  2631  also  apply  to  this  provision. 

P.L.  102-396.  9033,  Supercomputer  Capability.  The 
provision  states  that  the  Department  of  Defense  may  not 
purchase  any  supercomputer  which  is  not  manufactured  in 
the  United  States.  The  comments  on  10  U.S.C.  2534  also 
apply  to  this  provision. 

P.L.  102-396.  9040.  and  P.L.  103-335.  8026.  Anchor 
and  Mooring  Chain.   The  provisions  state  that  shipboard 
anchor  and  mooring  chain  4  inches  in  diameter  and  under 
that  are  procured  by  the  Department  of  Defense  must  be 
manufactured  in  the  United  States  from  components  sub- 
stantially manufactured  in  the  United  States.   The 
provision  does  not  exempt  purchases  under  the  simplified 
acquisition  threshold  or  chain  that  meets  the  definition 
of  a  commercial  item  from  the  procurement  restriction. 
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Such  an  exemption  would  improve  competition  for  contracts 
and  reduce  contract  costs  and  administration. 

P.L.  102-3  96.  9082.  Multibeam  Sonar  Mapping  Systems. 
The  provision  restricts  procurements  of  multibeam  sonar 
mapping  systems  to  those  manufactured  in  the  United 
States.   The  comments  on  10  U.S.C.  2534  also  apply  to 
this  statutory  provision. 

P.L.  102-396.  9092.  Carbon.  Alloy,  and  Armor  Steel 
Plate.   The  provision  prohibits  the  Department  of  Defense 
from  procuring  carbon,  alloy  or  armor  steel  plate  for  use 
in  any  Government -owned  facility  or  property  under  the 
control  of  the  Department  of  Defense  which  are  not  melted 
or  rolled  in  the  United  States  or  Canada.   The  comments 
on  10  U.S.C.  2534  also  apply  to  this  statutory  provision. 

P.L.  102-396.  9108.  Four-Ton  Dolly  Jacks.   The 
provision  states  that  the  Department  of  Defense  must 
procure  four-ton  dolly  jacks  that  are  manufactured  in  the 
United  States.   The  comments  on  10  U.S.C.  2534  also  apply 
to  this  statutory  provision. 

P.L.  102-396.  9151.  Carbonvl  Iron  Powders.   The 
provision  states  that  funds  available  to  the  Department 
of  Defense  used  for  a  system  or  item  procured  by,  or 
provided  to,  the  Department  of  Defense  that  contain 
manufactured  carbonyl  iron  powders  shall  be  available 
only  for  a  system  or  item  containing  domestically  manu- 
factured carbonyl  powders.   The  comments  on  10  U.S.C. 
2534  also  apply  to  this  statutory  provision. 

P.L.  102-484.  832.  Ball  Bearings  and  Roller 
Bearings.   The  provision  states  that  during  fiscal  years 
1993,  1994,  and  1995  the  Department  of  Defense  may  not 
procure  ball  bearings  or  roller  bearings  other  than  in 
accordance  with  part  225  of  the  Defense  Federal 
Acquisition  Regulation  Supplement.   There  is  a  provision 
in  Section  805  of  the  House  National  Defense 
Authorization  Act  for  FY  1996  to  extend  this  prohibition. 
The  comments  on  10  U.S.C.  2534  also  apply  to  this 
statutory  provision. 

Socioeconomic  Requirements 

41  U.S.C.  351-358.  Service  Contract  Act  of  1965. 
The  Act  applies  to  Federal  contracts  in  excess  of  $2,500 
if  the  principal  purpose  of  the  contract  is  to  furnish 
services  in  the  United  States  through  the  use  of  service 
employees .   The  Act  requires  that  contractors  pay  service 
employees  the  minimum  wage  prevailing  in  the  locality  and 
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provide  specified  minimum  fringe  benefits.   It  also 
prohibits  employment  under  hazardous  or  unsanitary- 
conditions.   The  Act  was  intended  to  fill  the  gap  left  by 
the  Walsh-Healey  Act,  which  covered  workers  on  supply 
contracts,  and  the  Davis -Bacon  Act,  which  covered  con- 
struction workers.   Programmatic  and  interpretive  uncer- 
tainties caused  by  the  vagueness  in  key  areas  of  the  Act 
have  hampered  the  effectiveness  of  the  law  and  made  the 
Act  difficult  to  administer  and  enforce  with  small  com- 
panies and  on  small  dollar  contracts.   Exempting  the 
statute  from  acquisition  of  commercial  items  and  services 
would  further  reduce  paperwork,  streamline  the  procure- 
ment process  and  reduce  the  costs  of  awarding  and 
administering  Government  contracts. 

41  U.S.C.  35-45,  Walsh-Healey  Act.   The  Act  applies 
to  Government  procurements  for  the  manufacture  or  fur- 
nishing of  materials,  supplies,  articles  and  equipment  in 
excess  of  $10,000.   The  Act  requires  contractors  to  agree 
to  pay  at  least  the  minimum  wage  to  all  employees,  that 
no  employee  shall  work  in  excess  of  40  hours  a  week 
unless  paid  at  time  and  one-half,  not  to  use  convict 
labor  or  persons  under  age  18,  and  that  employment  is  not 
under  unsanitary  or  hazardous  conditions.   The  law  does 
not  apply  to  Government  purchases  of  perishables,  agri- 
cultural or  farm  products,  or  to  "purchases  of  such 
materials,  supplies,  articles  or  equipment  as  may  be 
bought  in  the  open  market."   However,  the  later  exemption 
has  been  narrowly  interpreted  by  the  Department  of  Labor. 
Amending  the  Act  to  clarify  that  it  does  not  apply  with 
respect  to  acquisition  of  commercial  items  would  clarify 
the  open  market  exemption  and  streamline  the  acquisition 
process . 

15  U.S.C.  631  et.  seq..  Small  Business  Act  of  1958. 
The  purpose  of  the  Act  is  to  foster  the  development  of 
small  business  in  the  United  States  and  to  increase  its 
role  in  the  national  economy.   As  a  result  of  the  Act,  a 
number  of  programs  have  been  undertaken  to  increase  pro- 
curements from  small  and  small  disadvantaged  businesses. 
The  current  system  is  complex,  confusing  to  commercial 
vendors  or  manufacturers  and  time-consuming,  with  certi- 
fication and  eligibility  criteria  that  vary  by  program 
and  agency.   Uncertain  and  frequently  changing  program 
goals  represent  an  administrative  burden  on  the  Federal 
procurement  process  that  adds  time  and  cost.   Reporting 
requirements  and  involvement  of  the  Small  Business 
Administration  are  also  impediments  that  add  little  or  no 
value  to  the  process  for  most  procurements.   Exempting 
the  acquisition  of  commercial  items  and  services  from  the 
Act  would  simplify 
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the  contracting  process  and  make  it  easier  for  small  and 
large  businesses  of  all  kinds  to  compete  for  the 
contracts . 

41  U.S.C.  46-48C.  Javits-Waqner-0' Day  Act.   The  Act 
established  the  Committee  for  the  Purchase  from  the  Blind 
and  other  Severely  Handicapped,  which  is  empowered  to 
make  rules  and  regulations  to  promote  the  purchase  of 
commodities  and  services  from  the  blind  and  other 
severely  handicapped.   The  Committee  publishes  a  list  of 
the  commodities  produced  by  non-profit  organizations 
employing  blind  and  severely  handicapped  persons. 
Federal  agencies  are  required  to  procure  items  from 
sources  on  the  list  unless  the  sources  cannot  provide  the 
items  in  the  required  timeframe.   Exempting  procurements 
of  commercial  items  would  streamline  the  procurement 
process  and  open  access  to  Government  markets  for  the 
supply  of  commercial  items  to  all  suppliers. 

Miscellaneous  Restrictions 

10  U.S.C.  2320.  Rights  in  Technical  Data.   The 
statute  provides  that  the  Secretary  of  Defense  will 
prescribe  regulations  to  define  the  legitimate  interest 
of  the  United  States  and  a  contractor  or  subcontractor  in 
technical  data  pertaining  to  an  item  or  process.   The 
statute  recognizes  items,  components  and  processes  that 
are  privately  developed,  developed  with  Government  funds, 
and  developed  in  part  with  private  and  part  with 
Government  funds.   Historically,  the  implementation  of 
the  statute  has  been  a  source  of  conflict  and  confusion 
for  the  Government  and  contractors.   The  Section  800 
Panel  recommended  that  10  U.S.C.  2320(a) (3)  be  amended  to 
limit  the  applicability  of  the  statute  to  commercial 
items.   Exempting  acquisitions  of  commercial  items  and 
technologies  from  the  statute  would  streamline  the 
acquisition  process  and  clarify  boundaries  for  the  " 
Government  in  pursuing  data  rights  for  full  and  open 
competition. 

10  U.S.C.  2321.  Validation  of  Proprietary  Data 
Restrictions.   The  statute  applies  to  any  contract  for 
supplies  or  services  entered  into  by  the  DoD  that 
includes  provisions  for  the  delivery  of  technical  data. 
The  statute  provides  that  a  contractor  and  any 
subcontractor  must  be  prepared  to  furnish  a  written 
justification  to  the  contracting  officer  for  any  use  or 
release  restriction.   The  Federal  Acquisition 
Streamlining  Act  of  1994  amended  the  statute  to  provide 
that  in  the  case  of  a  challenge  to  a  use  or  release 
restriction  that  is  asserted  with  respect  to  technical 
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data  of  a  contractor  or  subcontractor  under  a  contract 
for  commercial  items,  the  contracting  officer  shall  pre- 
sume that  the  contractor  or  subcontractor  has  justified 
the  restriction  on  the  basis  that  the  item  was  developed 
exclusively  at  private  expense,  whether  or  not  the 
contractor  or  subcontractor  submits  a  justification  in 
response  to  the  challenge.   Exempting  acquisitions  of 
commercial  items  from  the  applicability  of  the  statute 
would  further  simplify  administration  and  enhance 
competition  of  suppliers  of  commercial  items  for 
Government  contracts . 

10  U.S.C.  2402,  Prohibition  on  Limitation  of 
Subcontractor  Direct  Sales.   The  statute  prohibits  DoD 
prime  contractors  from  entering  into  any  agreement  with  a 
subcontractor  that  prevents  the  subcontractor  from  sell- 
ing any  item  or  process  directly  to  the  Government. 
Subsection  (c)  of  the  statute  exempts  contracts  that  are 
below  the  simplified  acquisition  threshold.   The  flowdown 
of  this  provision  to  subcontractors  is  not  consistent 
with  commercial  practices. 

18  U.S.C.  4124.  Purchase  of  Prison-Made  Products  by 
Federal  Departments.   The  statute  requires  Federal 
agencies  to  procure  products,  which  are  generally  commer- 
cial items  such  as  furniture,  cable  assemblies  and  print- 
ing, from  the  Federal  Prison  Industries.   The  Federal 
Prison  Industries  provides  rehabilitative  training  and 
employment  skills  for  Federal  prison  inmates.   The  small 
business  community  has  strongly  objected  to  the  mandatory 
preferential  treatment  that  the  Federal  Prison  Industries 
receives  in  the  award  of  Government  contracts.   The 
statute  should  be  amended  to  exempt  commercial  items  from 
the  mandatory  preference  for  the  Federal  Prison 
Industries. 

29  U.S.C.  793.  Rehabilitation  Act  of  1973.   The 
statute  requires  affirmative  action  for  employment  and 
advancement  of  qualified  individuals  with  disabilities 
and  applies  to  companies  that  receive  any  Government 
contract  in  excess  of  $10,000.   The  provisions  of  the 
statute  also  flow  down  on  subcontracts  in  excess  of 
$10,000.   The  Department  of  Labor  is  responsible  for 
enforcement  and  may  waive  the  requirements  of  the  statute 
for  contractor  facilities  that  are  separate  and  distinct 
from  the  facilities  related  to  performance  of  the 
Government  contract .   The  statute  should  be  exempted  for 
procurements  of  commercial  items  and  services  because 
commercial  sellers  should  be  able  to  utilize  their  estab- 
lished facilities,  supplier  networks  and  other  commercial 
business  procedures  in  performing  Government  contracts. 
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Further,  discrimination  against  the  handicapped  is 
prohibited  for  all  employers  under  the  Americans  with 
Disabilities  Act. 

31  U.S.C.  1352.  Byrd  Amendment.   The  statute 
prohibits  recipients  and  requesters  of  Federal  contracts 
from  using  appropriated  funds  to  lobby  executive  and 
legislative  branch  officials  in  the  awarding  of  con- 
tracts.  The  statute  requires  requesters  and  recipients 
of  contracts  that  exceed  $100,000  to  certify  that  no 
prohibited  payments  have  been  or  will  be  made,  and  to 
disclose  certain  lobbying  activities  paid  for  with  non- 
Federal  funds.   The  Act  and  implementing  regulations  are 
complex  and  impose  an  administrative  burden  on  Federal 
agencies  and  contractors.   It  is  not  clear  whether  the 
Act  has  had  any  significant  impact  on  lobbying.   Exemp- 
ting procurements  of  commercial  items  and  services  from 
the  statute  would  streamline  the  acquisition  process  by 
eliminating  a  certification  and  record  keeping  burden. 

38  U.S.C.  4212.  Veteran's  Employment  Emphasis  Under 
Federal  Contracts.   The  statute  provides  that  any  con- 
tract in  excess  of  $10,000  or  more  shall  contain  a  pro- 
vision requiring  the  contractor  to  take  affirmative 
action  to  employ  and  advance  qualified  special  disabled 
veterans  and  veterans  of  the  Vietnam  era.   The  statute 
also  requires  the  flow  down  of  the  provision  in  any 
subcontract  entered  into  by  a  prime  contractor  in  carry- 
ing out  the  contract.   The  statute  requires  contractors 
to  list  openings  with  local  employment  service  offices, 
which  shall  give  veterans  priority  in  referral  to  such 
employment  openings.   The  Department  of  Labor  is  respon- 
sible for  enforcement  of  the  statute.   Acquisitions  of 
commercial  items  and  services  should  be  exempted  from  the 
statute.   Commercial  sellers  should  be  able  to  utilize 
their  established  facilities,  supplier  networks  and  other 
commercial  business  procedures  in  performing  Government 
contracts. 

41  U.S.C.   51-58.  Anti-Kickback  Act.   The  statute 
prohibits  payments  to  any  prime  contractor  or  any 
employee  of  the  prime  contractor  from  any  subcontractor. 
Violation  of  the  Act  voids  the  contract.   Although  many 
companies  prohibit  payments  by  sub-contractors  to 
employees,  commercial  practice  typically  permits  some 
forms  of  gratuities,  such  as  meals  or  entertainment,  that 
are  prohibited  by  this  law.   Accordingly,  it  constitutes 
a  burden  for  sellers  of  commercial  items  to  "police" 
existing  supplier  networks  to  ensure  compliance  for 
occasional  Government  contracts. 
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I  believe  that  the  truly  commercial  items  could  be 
more  easily  bought,  regardless  of  dollar  value,  by  use  of 
procedures  similar  to  those  that  apply  to  purchases  below 
the  simplified  acquisition  threshold  and  with  exemptions 
for  the  26  laws,  cited  earlier,  that  should  not  apply. 
The  definition  of  commercial  items  I  propose  for  this 
category  of  procurements  is  a  combination  of  the  pre-FASA 
definition  and  the  definition  at  41  U.S.C.  403  (12)  (A)  for 
commercial  items.   The  commercial  item  means  any  item, 
other  than  real  property,  that  is  of  a  type  customarily 
used  by  the  general  public  or  by  non-governmental 
entities  for  purposes  other  than  governmental  purposes, 
and  that  has  been  sold,  leased,  or  licensed  to  the 
general  public  at  catalog  or  market  prices. 


92-971  96  -  1 1 
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The  proposed  change  deletes  the  requirement  for 
recoupment  of  a  proportionate  amount  of  nonrecurring 
costs  for  research,  development  and  production  of  major 
Defense  equipment  being  sold  to  another  country.   The 
Department  has  already  provided  a  blanket  waiver  for  the 
recovery  on  nonrecurring  research  and  development  costs 
on  nonmajor  items.   This  waiver  did  not  require  a 
statutory  change.   The  premise  for  extending  the  waiver 
to  major  equipment  is  that  doing  so  will  facilitate  the 
transfer  of  technology  between  Government  and  commercial 
operations;  increase  U.S.  competitiveness  in  worldwide 
markets;  and  enhance  national  security  by  preserving  the 
industrial  base. 

However,  current  law  and  regulations  allow  the 
surcharge  to  be  waived  if  the  charge  is  an  impediment  to 
any  sale  that  the  U.S.  Government  considers  particularly 
important  and  where  the  waiver  could  be  the  difference 
between  a  sale  or  no  sale.   Requests  for  waivers  are 
invariably  granted.   The  Department  of  Defense  waived 
$773  million  in  nonrecurring  cost  charges  for  FYs  1991 
through  1994.   Some  refer  to  the  charge  as  a  tax  when,  in 
fact,  it  is  a  refund  to  the  U.S.  Treasury  of  a 
proportionate  amount  of  Department  of  Defense  research 
and  development  funds  provided  to  the  contractor  to 
develop  the  item. 

Nonrecurring  research  and  development  cost 
collections  added  about  $181  million  to  the  U.S.  Treasury 
in  FY  1994  and  the  Defense  Security  Assistance  Agency 
estimates  that  an  additional  $1  billion  will  be  collected 
during  FYs  1995  to  2000.   If  the  proposed  waiver 
provision  is  applied  to  only  new  sales,  then  $148  million 
($25  million  in  1988,  $48  million  in  1999  and  $70  million 
in  2000)  of  the  $1  billion  estimate  will  not  be  collected 
during  those  years.   However,  between  2001  and  2  005,  no 
recoveries  will  be  made.   If  recoupments  are  stopped, 
another  source  of  revenue  will  be  needed  to  offset  the 
noncollection . 

It  has  also  been  argued  that  repeal  is  needed  to 
improve  the  competitiveness  of  U.S.  companies  selling 
military  hardware.   We  recently  analyzed  a  report  by  the 
Congressional  Research  Service,  "Conventional  Arms 
Transfers  to  Developing  Nations,  1987-1994." 

Insert  Table  (see  attached) . 


319 


H 

O 
Oh 

pq 
oi 

W 
u 

> 

oi 

PL) 
CO 

U 
< 

< 
o 

CO 
CO 

u: 
c< 
O 

O 

u 
w 

H 


< 

< 

Q 

PU 

O 


oo 
OS 

CO 

O 

H 
< 

o 

Oh 
O 
J 
W 
> 

w 
Q 

O 
H 

CO 

w 

CO 

< 

H 

CO 

< 
< 


H 

> 

o 
u 


I 


Ss 


Z-\       \^<^ 


ss 


O 

M 

^ 

"o 

u 

Q 

j= 

H 

C/3 

■B 

;=) 

^ 

1 

c 

c 

I 


—I       o*" 

—1     tN  ;2: 


2        -r'^' 


«ii^ 


SO 


'S  = 


c 


^ 


<^  OS  ^^ 


ON 

On 


0\^        O 


o 


3 

o 
H 


3 


S      -2 
"       i-i 


vm  O 

o  o 

■4-t  <4_ 

C  O 


2        o 
o       o 


00  O 

►S        is 

<U  C 

J=         •- 

c 
<u 
<u 


C  jC  O 

•1  -a- 

o  .S  ,i: 

tic  c/5  •*- 


C  .S     «^ 

-■^  i 

D    ^    to 

■S2  -S  fc 


a 


M 


.2  c 

l-r      V 


•s 


'►^  ^^ 

D  M  o 

^  o  = 
g  c^ 

ON      O,    QJ) 

-TEC 

—I    o 


o 


cl 


■"      (/5     C 

o  S  «3 

■k->    to    o 

On    c 
.— I    C  \o 

r~   w  OO 

oo  v-  r~ 

SI  °  >. 

_   X) 

3  __ 


Vi     _ 

4)    D    eO 
HI  '^ 


.3     <u 


C     C 


_  O  «^  <1> 
cfl  w  O  O 
O.  4)    ^     '-' 

8°^-*  so 
■—I  woo  >n 


c 
iS 

XI 
3 


O  7 

=  ■* 

ON     rt 


•IS 

"^  ,— . 

>  ON 

>  ON 
(/3  »— ( 
^  ^' 

:s  oo 

Q.ON 

S  E 
—  o 


i=  E 
E  * 


e*  -S  ^'  ^       — 
c  c  -^  -^        -* 


jC    CO 


>-.  c  •= 

c  e  73 

eo    O    C 

**-  <i3  ■> 

—  ii    « 

J3    (U  "^ 

^    ^    "^ 
lyj    2    to 

^  2  i 

'^"^  2 

.2  g  — ' 

■  —    i_  js 


X)  T3  ■*-  !^ 

o   o  n  "5 

■w    (Zi    C  D 

E   ^  S  '^ 


(U 


U     0)    U  -C 

'♦I     c-    w    -^ 

22     *^      -      M 


2  o  S  = 


"5     . 


»^  -s  J? 
■.s  ^, 

<*-  ^     .  .^ 

i>  —  to  s 
•c  E  ^.2 

TT  ^*"     3    i_ 

O 


320 


The  report  indicate  the  United  States  maintained  a 
dominant  position  in  the  sales  of  military  hardware  since 
1990,  although  the  total  amount  of  sales  is  declining 
because  of  many  factors.   My  opinion  is  that  there  is  no 
need  to  eliminate  the  recoupment  requirement  when 
recoupments  can  be  waived  on  a  case-by-case  basis. 
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INSPECTOR  GENERAL 

DErAHTMENT  OF  OCFCHSt 

400  ARMY  NAVY  O^IVC 

ARLINOTON,  VIRGINIA  a2202-a8«4 


SEP     7  1996 


Honorable  Cardies  Collins 
Ranking  Minority  Member 
Committee  on  Government  Reform 

and  Oversight 
House  of  Representatives 
Washington,  D-C.   20515-6143 

Dear  Mr.  Collins: 

In  reply  to  your  staff's  recent  request  for  comments 
on  Title  I  of  H.R.  1670,  "Federal  Acquisition  Reform  Act  of 
1995"   as  reported  from  the  committee,  the  Appended  comments 
are  forwarded  for  your  consideration.   in  general,  we  find 
the  proposed  changes  in  Title  I  move  away  from  a  )tnown 
standard  of  "full  and  open  competition,"  are  unnecessary 
and  will  confuse  both  potential  suppliers  and  Government 
contracting  personnel  as  to  what  level  or  standard  for 
competition  is  required. 

I  hope  the  information  is  helpful  as  the  Congress 
continues  consideration  of  this  important  issue.   If  we  can 
be  of  further  assistance,  please  contact  ne  or  Mr.  John  R. 
Crane,  Office  of  Congressional  Liaison,  at  (703)  604-8324. 


Sincerely, 


Enclosure 

cc:   Honorable  William  F.  dinger 
Chairman 
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INSPECTOR  GENERAL,  DEPARTMEhTT  OF  DEFENSE.  COMM-ENTS  ON  TITLE  I  OF 

H.R.  1670.  THE  FEDERAL  ACOUISITION  REFORM  ACT  OF  1995. 
as  Reported  From  the  Comnlttee  on  gCTveiT^nent.  Reform  and  Oversight: 

section  101.  Improvenient  of  Competition  Requirements, 
subsection  (a) (1)  would  amend  10  U.S.C.  2304  to  clarify  the 
statutory  preference  for  the  use  of  "full  and  open  competition." 
Specifically,  10  U.S.C.  2304(a)(1)  would  be  amended  to  state  that 
full  and  open  competition  will  provide  for  "open  access"  and  will 
be  consistent  with  the  need  to  efficiently  fulfill  Government 
requirements.   Paragraph  (a)  (1)  of  the  statute  states  that  full 
and  open  competition  will  be  obtained  through  competitive  proce- 
dures in  accordance  with  the  requirements  of  this  chapter  and  the 
Federal  Acquisition  Regulation  (FAR) .  Also,  paragraph  (a) (2) 
would  be  amended  by  adding  a  new  condition  (iii)  stating  that  it 
is  not  necessary  to  conduct  discussions  with  the  responding 
sources  about  their  bids.   Paragraph  (b)  would  be  amended  by 
deleting  the  specific  circumstances  under  which  an  agency  could 
exclude  a  particular  source  from  competing  for  a  procurement,  and 
inserting  a  statement  that  the  FAR  will  set  forth  the  circum- 
stances under  which  a  particular  source  may  be  excluded.   The 
proposed  paragraph  (d)  retains  the  seven  current  exceptions  to 
the  use  of  full  and  open  competition,  but  states  that  standards 
for  determining  when  the  use  of  competitive  procedures  is  not 
feasible  or  appropriate,  shall  be  set  forth  in  the  FAR  and  that  a 
justification  and  approval  need  not  be  prepared  for  noncompeti- 
tive procurements  of  commercial  items  using  simplified  procedures 
or  in  an  amount  below  the  simplified  acquisition  threshold.  The 
proposed  rewrite  of  10  U.S.C.  2  304  would  also  delete  approval  and 
content  requirements  for  justification  and  approval  documents, 
and  the  requirement  for  the  Department  of  Defense  (DoD)  to  issue 
guidance  pertaining  to  how  contractors  may  allocate  overhead  to 
spare  parts  procurements  and  to  identification  of  spare  parts 
that  contractors  did  not  manufacture  or  contribute  significant 
value.   With  the  exception  of  authorizing  simplified  procedures 
for  procuring  truly  commercial  items,  we  disagree  with  the 
proposed  changes  to  10  U.S.C.  2304  because  of  the  following: 

o  It  is  not  clear  what  statutory  shortcomings  the 
proposed  changes  are  intended  to  fix.   We  have  not  seen  any 
analyses  or  demonstration  of  a  problem  that  supports  moving  away 
from  full  and. open  competition. 

o  The  changes  will  lessen  the  opportunities  for 
effective  competition  and  deprive  the  Government  of  the  benefits 
of  a  broader  base  of  suppliers,  both  large  and  small. 

o  Contracting  officers  should  not  be  allowed  to  nake 
decisions  without  a  written  justification  for  a  sole-sourca 
acquisition  under  the  simplified  acquisition  threshold.   About 
99  percent  of  the  contract  actions  in  the  DoD  are  under  the 
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simplified  acquisition  threshold.   Only  1  percent  of  the  DoD 
procurement  actions  are  greater  than  the  simplified  acquisition 
threshold  and  many  of  those  are  already  noncompetitive. 

o  Several  changes  are  based  on  the  assumption  that  the 
writers  of  the  FAR  can  define  better  standards  and  criteria  than 
those  in  the  existing  statute.   We  do  not  believe  this  will 
occur . 

o  The  requirement  for  contractors  to  identify  parts 
they  did  not  manufacture  or  contribute  significant  value  to  was 
enacted  to  help  eliminate  overpricing  of  spare  parts.   Pricing  of 
DoD  spare  parts  procurements  has  gotten  better  during  the  last 
10  years,  but  problems  still  persist  as  evidenced  by  Inspector 
General,  DoD,  Report  No.  93-105,  "Procurement  of  Spare  Parts  and 
Supplies,"  June  4,  1993. 

We  support  a  proposed  change  to  allow  use  of  more  simplified 
procedures  for  commercial  items  under  the  simplified  acquisition 
threshold  and  can  provide  a  list  of  27  laws  that  should  be  exempt 
for  commercial  item  purchases.   For  truly  commercial  items  such 
as  steel  or  coal,  the  threshold  should  be  increased.   However, 
expanded  use  of  simplified  acquisition  procedures  should  only 
apply  to  truly  commercial  items  that  are  sold  in  substantial 
quantities  in  the  commercial  marketplace  based  on  catalogue  or 
market  prices.   This  definition  is  more  restrictive  than  the 
definition  of  commercial  items  in  41  U.S.C.  403(12).   We  also 
believe  that  purchases  of  commercial  items  at  any  dollar  value 
should  be  competitive,  should  not  be  reserved  for  small  business, 
and  any  increase  in  the  threshold  should  be  linked  to 
implementation  and  use  of  the  Federal  Acquisition  Computer 
Network. 

Subsection  (a)(2)  would  move  10  U.S.C.  2304(j)  from  the 
competition  section  to  a  new  section,  10  U.S.C.  2304f  called 
"Merit-based  selection"  imd  redesignate  subsections.   We  disagree 
with  the  propose  change  because  its  need  is  not  apparent,  and 
seems  to  further  confuse  the  competition  standard  to  be  applied 
for  the  awarding  of  Government  contracts, 

Siibsection  (a) (3)  is  a  clerical  amendment  that  would  add 
10  U.S.C.  2304f  to  the  table  of  sections.   Since  we  disagree  with 
subsection  (a). (2),  we  also  disagree  with  this  change. 

Subsection  (b)  would  make  the  same  changes  to  41  U.S.C.  253 
for  civilian  agencies  as  proposed  in  subsection  (a) (1)  to 
10  U.S.C.  2304,  except  for  the  DoD-unique  provisions  pertaining 
to  procurement  of  spare  parts.   Our  comments  disagreeing  with  the 
changes  in  subsection  (a)(1)  also  apply  to  subsection  (b) . 

Subsection  (c)(1)  would  amend  41  U.S.C.  416(a)  by  raising 
the  threshold  for  publicizing  DoD  solicitations  from  $5,000  to 
$10,000  to  eliminate  threshold  differences  between  DoD  and 
civilian  agencies.   Another  change  would  also  eliminate  the 
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requirement  that  contracting  officers  consider  each  responsive 
offer  that  is  received  on  time.   We  support  amending  the  statute 
to  establish  uniform  procurement  notice  thresholds  for  th.&   DoD 
and  civilian  agencies.   The  purpose  of  the  preaward  notice  is  to 
inform  all  potential  offerers  of  the  solicitation  who  believe 
they  can  meet  the  agency's  needs.   We  do  not  support  deleting 
the  requirement  that  contracting  officers  consider  all  responsive 
offers . 

Subsection  (c)(2)(A)  would  amend  41  U.S.C.  416(b)  to  require 
the  notice  to  state  whether  the  acquisition  will  be  conducted 
pursuant  to  a  contractor  verification  system.   A  contractor 
verification  system  would  allow  the  contracting  officer  to  limit 
competition  to  contractors  with  known  capabilities.   We  support 
the  provision  so  long  as  the  intent  is  not  to  exclude  new  ven- 
dors, particularly  small  businesses,  from  seeking  Government 
contracts  and  limit  suppliers  to  past  or  present  DoD  contractors. 
Further,  DoD  contracting  officers  are  required  to  consider  past 
performance  in  the  award  of  a  contract.   However,  we  are  unaware 
of  any  past  performance  system  that  is  broad  enough  in  scope  or 
accurate  enough  to  rely  on. 

Subsection  (c)(2)(B)  amends  41  O.S.C.  416(b)(4)  to  eliminate 
the  requirement  that  each  bid,  proposal,  or  quotation  that  is 
received  on  time  be  considered  by  the  contracting  officer.   Our 
comments  disagreeing  with  the  proposed  change  in  subsection 
(c) (1)  also  apply  to  this  subsection  since  it  restricts 
competition. 

Subsection  (d)(1)  amends  41  U.S.C.  414  to  incorporate  the 
proposed  statutory  preference  for  "open  access"  into  the  execu- 
tive agency  responsibilities,  and  to  state  that  an  agency's 
responsibility  is  to  "promote"  rather  than  to  "achieve"  competi- 
tion.  We  do  not  support  the  changes  for  the  reasons  discussed  in 
subsection  (a) (1) .  Also,  competition  is  not  a  procurement  pro- 
cedure, but  an  objective  which  a  procedure  is  designed  to  attain. 
Therefore,  the  word  "achieve"  is  preferable  to  "promote." 

Subsection  (d)(2)  would  also  amend  41  U.S.C.  418  to  delete 
the  reference  to  the  date  of  enactment  of  the  Competition  in 
contracting  Act.   we  do  not  object  to  the  proposed  amendment. 

Section  102.  Definitions  Relating  to  Competition 
Requirements.   Subsection  (a)  would  revise  the  definition  in 
41  U.S.C.  403  for  "competitive  procedures"  and  add  a  definition 
for  "open  access".  We  disagree  with  the  changes.  The  revised 
definition  of  competitive  procedures  would  allow  the  contracting 
officer  to  limit  competition  on  the  basis  of  efficiency.   From 
our  point  of  view,  a  definition  for  open  access  is  not  needed 
because  under  the  current  statutes,  all  responsible  sources  are 
permitted  to  submit  bids  or  proposals. 
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Subsections  (b) (1)  and  (b) (2) (A)  are  eonforning  amendments 
that  would  amend  41  U.S.C.  418  and  10  U.S.C.  2302(2),  respec- 
tively, to  provide  for  full  and  open  competition  "that  provides 
open  access  and  is  consistent  with  the  need  to  efficiently 
fulfill  the  Government's  requirements".   We  disagree  with  the 
changes  because  we  believe  this  is  a  further  attempt  to  limit  the 
use  of  full  «md  open  competitive  procedures. 

subsection  (b) (2) (B)  is  a  conforming  amendment  that  would 
amend  10  U.S.C.  2302(3) (D)  by  deleting  reference  to  the  term 
"full  and  open  competition"  and  would  insert  "open  access"  in  the 
list  of  terms  defined  in  41  U.S.C.  403.   we  disagree  with  the 
amendment  for  the  reasons  previously  stated. 

Subsection  (b)(2)(C)  would  amend  10  U.S.C.  2323(e)(3)  by 
changing  "less  than  full  and  open"  to  "procedures  other  than" 
competitive  procedures.   We  disagree  with  this  change  because  we 
want  to  retain  the  full  and  open  standard. 

Subsection  (b)(2)(D)  would  amend  10  U.S.C.  2323(1) (3)  by 
striking  out  "full  and  open".   We  objeot  to  the  clerical 
amendment  because  we  want  to  retain  the  full  and  open  standard. 

Subsection  (b) (3)  are  clerical  amendments  to  41  U.S.C.  251 
et  seq.  that  parallel  the  clerical  amendments  in  subsection 
(b) (2) .   We  disagree  with  this  change  because  we  want  to  retain 
the  full  and  open  standard. 

Subsection  (b) (4)  amends  Section  7102  of  the  Federal 
Acquisition  Streamlining  Act  of  1994,  subsection  (a)(1)(A),  which 
pertains  to  contracting  with  small  business  concerns  owned  and 
controlled  by  socially  and  economically  disadvantaged  indivi- 
duals, by  deleting  "less  than  full  and  open  competition"  and 
inserting  "procedures  other  them  competitive  procedxares".   We 
disagree  with  this  change  because  we  want  to  retain  the  full  and 
open  standard. 

section  103.  Contract  Solicitation  Amendments.   Subsection 
(a)(1)  would  amend  10  U.S.C.  2305  (a)(1)(A)  and  (B)  by  deleting 
the  requirements  that  procurement  planning  and  solicitations 
achieve  full  and  open  competition.   We  disagree  with  the  changes 
because  the  changes  would  further  restrict  the  use  of  full  and 
open  competition. 

subsection  (a) (2)  would  amend  10  U.S.C.  2305(a)(2)  to  allow 
an  exception  to  certain  solicitation  requirements  for  the  pro- 
curement of  commerolal  items  using  simplified  procedures.   We 
agree  with  the  change  tp  increase  the  threshold  for  commercial 
items  provided  a  full  and  open  competitive  standard  remains  in 
place.   See  our  comments  on  Section  101(a)(1). 

Subsection  (a)(3)  would  amend  10  U.S.C.  2305(b)(4)(A)  to 
require  contracting  officers  to  conduct  discussions  with  "the" 
rather  than  "all"  responsible  offerers  with  proposals  in  the 
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coropetitive  range.   We  do  not  understand  what  statutory 
«h.ortcoB\ing  the  change  is  intended  to  correct.   The  change 
appears  to  limit  the  offerers  who  are  responsible.  He  do  not 
support  the  change . 

Subsection  (b)  would  amend  41  U.S.C.  253a  governing 
civilian  agency  acquisitions  in  the  same  manner  as  proposed  in 
subsection  (a).   Our  comments  on  subsection  (a)  also  apply  to 
subsection  (b) . 

Section  104.  Preaward  Debrief inos.   Subsection  (a)  would 
amend  10  U.S.C.  2305(b)  to  clarify  the  policy  for  debriefing 
unsuccessful  offerers  prior  to  the  award  of  a  contract.   We  agree 
with  the  proposed  changes.   The  changes  would  simplify  the 
requirement  for  debriefing  unsuccessful  offerers  prior  to 
contract  award  and  may  eliminate  some  needless  protests.   The 
changes  also  grant  the  contracting  officer  additional  discretion 
whether  a  debriefing  is  required,  and  clarify  what  the  debriefing 
should  cover. 

Subsection  (b)  would  eonend  41  U.S.C.  253b  governing  civilian 
agency  acquisitions  in  the  same  manner  as  proposed  in 
subsection  (a) .   Our  comments  on  subsection  (a)  also  apply  to 
subsection  (b) . 

Section  105.  Cgntract  Types.   Subsection  (a) (1) (A)  would 
eonend  10  U.S.C.  2306(a)  to  clarify  that  the  selection  of  contract 
type  should  be  governed  by  market  conditions,  established 
commercial  practice  and  sound  business  judgment.  We  agree  with 
the  change. 

Subsection  (a) (1) (B)  would  amend  10  U.S.C.  2306  by  deleting 
subsections: 

o  (b) ,  whidb  authorizes  contracting  officers  to  require 
contractors  to  warreuit  that  they  will  not  pay  any  fee  contingent 
on  the  securing  of  the  contract  award; 

o  (d)  ,  \f^ich  establishes  fee  limitations  for 
cost-plus-a-fixed-fee  contracts  and  architectural  or  engineering 
(ASE)  contracts; 

o  (ej ,  vrtiich  requires  the  contractor  on  cost  and 
cost-plus-a-fixed-fee  (CPPP)  contracts  to  notify  the  agency 
before  entering  into  any  CPFT  subcontract,  or  fixed-price  sub- 
contract or  purchase  order  that  exceeds  the  simplified  acquisi- 
tion threshold,  or  5  percent  of  the  estimated  prime  contract, 
whichever  is  greater; 

o  (f),  which  are  the  "Truth-In-Negotiations  Act"  (TIKA) 
provisions  that  require  certain  contractors  and  subcontractors  to 
submit  cost  or  pricing  data;  and 
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o  (h) ,  whioh  references  multlyear  contracting  authority 
authorized  in  10  U.S.C  2306b. 

We  disagree  with  deleting  the  prohibition  on  payiaent  of 
contingency  fees  or  the  elimination  of  the  limits  on  fees  on  CPFF 
and  A4E  contracts  in  10  U.S.C.  2306(b)  and  (d) .   As  a  matter  of 
public  policy,  contractors  should  not  pay  contingency  fees  to 
someone  for  soliciting  or  brokering  for  them  to  obtain  Federal 
contracts.   The  fee  limitations  on  AfiE  contracts  should  be 
retained  because  the  statute  limits  how  much  the  DoD  can  spend 
designing  projects  and  prevents  overspending  on  design  efforts  to 
the  detriment  of  actual  construction.   The  statute  also  helps  to 
limit  the  Government's  risk  of  investing  in  an  expensive  design 
for  a  project.   We  have  audited  hundreds  of  military  construction 
projects  and  have  never  seen  a  lack  of  competition  for  the  design 
work  or  higher  construction  prices  due  to  the  fee  limits.   The 
fee  limitations  on  CPFF  contracts  provide  a  reasonable  framework 
for  the  contracting  officer  to  use  in  negotiating  CPFF  contracts 
and  still  allow  the  contracting  officer  flexibility  to  reward 
contractors  according  to  different  risk  situations.   Contractors 
have  less  financial  risk  on  level-of-effort  and  completion  type 
CPFF  contracts  than  any  of  the  other  contract  types.   Eliminating 
the  statutory  limitations  on  fees  for  CPFF  contracts  would  likely 
result  in  varying  interpretations  by  contracting  officers  and 
higher  fees  on  some  CPFF  contracts.   Also,  contracting  officers 
often  apply  the  10  and  15  percent  limitations  to  maximum  fees  on 
cost-plus-incentive-fee  (CPIF)  and  cost-plus-award-fee  (CPAF) 
contracts.   In  1993,  the  DoD  awarded  about  $47  billion  of  cost- 
type  contracts,  of  vrtiich  about  $17  billion  were  CPFF  contracts. 
Thus,  a  lot  of  contracts  will  be  affected.   Further,  the  history 
of  fee  limits  on  DoD  contracts  dates  back  to  the  Continental 
Congress  who  imposed  fees  to  preclude  excessive  profits.   The  use 
of  fee  limits  has  worked  well  limiting  profits  to  a  reasonable 
amount.   Also,  we  have  seen  no  study  or  facts  that  support  the 
contention  that  fee  limits  are  not  used  in  the  commercial  market. 

We  have  no  objection  to  deleting  the  requirement  for  consent 
to  subcontract,  and  the  references  to  the  TIHA  provisions  or 
multiyear  contracting  authority  in  10  U.S.C.  2306(e),  (f ) ,  and 
(h) .   In  the  case  of  a  contractor  having  an  approved  purchasing 
system,  the  Government  should  be  reasonably  assured  that  its 
interests  are  protected;  thus,  the  consent  requirement  is 
unnecessary.  -On  contracts  where  the  contractor  does  not  have  an 
approved  system,  the  risk  nay  not  warrant  the  administrative 
burden  placed  on  the  Government  to  approve  subcontracts.   Also, 
consent  to  subcontract  requires  time,  which  may  delay  delivery  of 
the  goods  or  services  on  the  contracts.   Requirements  in  con- 
tracts for  consent  to  subcontract  should  be  limited  to  those 
situations  that  the  contracting  officer  considers  high  risk. 
Requirements  relating  to  TINA  and  multiyear  contracting  are 
covered  in  other  statutes. 
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subsection  (a) (1) (C)  is  a  clerical  amendment  that 
redesignates  subsections  in  10  U.S.C.  2306.   Subject  to  the 
comments  on  the  previous  chamgea  in  this  section,  we  do  not 
object  to  the  amendment. 

Subsection  (a)(2)  would  change  the  title  of  10  U.S.C.  2306 
from  "Kinds  of  contracts"  to  "contract  Types".   We  do  not  object 
to  the  change. 

Subsection  (b)  would  amend  41  U.S.C.  254  governing 

civilian  agency  acquisitions  in  the  same  manner  as  proposed  in 

subsection  (a) .  Our  comments  on  subsection  (a)  also  apply  to 
subsection  (b) . 

Subsection  (c)  wou.ld  repeal  10  U.S.C.  4540,  7212,  and  9540, 
which  cover  procurement  of  A&E  services  by  the  Amy,  the  Navy, 
and  the  Air  Force,  respectively.   Subsection  (d)  would  consoli- 
date authority  for  contracts  for  A&E  services  in  one  statute, 
10  U.S.C.  2355.   We  agree  with  the  proposed  changes  in 
subsections  (c)  and  (d) . 

Section  106.  Contractor  Performance.   Subsection  (a)  would 
amend  41  U.S.C.  401,  et  seq.,  by  adding  a  new  Section  35  that 
provides  for  a  contractor  verification  system  for  procxirament  of 
particular  property  or  services  that  are  procured  by  executive 
agencies  on  a  repetitive  basis.   Procedures  for  the  system 
would  be  defined  in  the  FAR.   Subsection  (b)  would  repeal 
10  U.S.C.  2319  and  41  U.S.C.  253c,  which  provide  policies  and 
procedures  that  encourage  new  contractors  to  seek  Government 
contracts  and  explain  qualification  requirements.   We  do  not 
support  subsections  (a)  and  (b) .   Establishing  a  detailed 
procedure  for  new  contractors  to  qualify  helps  competition  in 
contracting,  reduces  costs,  enhances  industry  responsiveness, 
and  maintains  integrity  in  the  expenditure  of  public  funds  by 
ensuring  that  contracts  are  awarded  on  the  basis  of  merit  rather 
than  favoritism.  Under  the  current  statute,  contracting  officers 
should  also  consider  quality  of  product  and  contractor  perform- 
ance in  addition  to  price  before  awarding  a  contract.   We  believe 
this  proposal  goes  away  from  trying  to  add  new  vendors  to  DoD 
supplier  lists  and  appears  to  limit  suppliers  to  past  or  current 
OoD  contractors. 

Subsection  (c)  is  clerical  amendments  that  would  add  the  new 
Section  3  5  to  the  table  of  contents  of  the  Office  of  Procurement 
Policy  Act,  and  that  would  delete  10  U.S.C.  2319  and  41  U.S.C. 
253C  for  the  applicable  tables  of  sections  in  the  U.S.  Code.   We 
disagree  with  the  changes  based  on  our  comments  on  subsections 
(a)  and  (b) . 
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General  Services  Administration 

Office  of  Inspector  General 

Washington,  DC  20405 


SEP     7  1995 


The  Honorable  Cardiss  Collins 

Ranking  Committee  Member 

Committee  on  Government  Reform  and  Oversight 

House  of  Representatives 

Washington,  DC  20515 

Subject:  Comments  on  H.R.  1670,  the  Federal  Acquisition 
Reform  Act  of  1995 

Dear  Representative  Collins: 

This  letter  is  in  response  to  your  staff's  recent  request  for 
comments  relaying  the  position  of  the  Office  of  Inspector  General, 
General  Services  Administration  (GSA)  on  H.R.  1670,  the  Federal 
Acquisition  Reform  Act  of  1995,  as  it  was  reported  out  of  the  House 
of  Representatives  on  August  1,  1995.  We  have  also  attached  for 
your  use  and  information  copies  of  comments  prepared  by  the  Office 
of  Inspector  General  in  response  to  GSA  and  Office  of  Management 
and  Budget  requests  on  H.R.  1795,  the  Federal  Acquisition 
Improvement  Act  of  1995,  and  Title  VIII  of  H.R.  1530,  the 
Acquisition  Policy  provisions  of  the  National  Defense  Authorization 
Act,  two  related  measures.  In  this  letter,  we  have  confined  our 
comments  to  the  proposed  amendments  to  the  Truth  in  Negotiations 
Act  (TINA),  contained  in  Title  II  of  H.R.  1670,  whirh  would  most 
directly  impact  contracts  under  GSA' s  Multiple  Award  Schedule  (MAS) 
program. 

Generally,  we  oppose  the  amendments  to  the  Truth  in  Negotiations 
Act  contained  in  Title  II  of  H.R.  1670  titled  "Commercial  Items." 
If  enacted,  we  believe  these  provisions  would  reduce  the  authority 
of  contracting  officials  to  obtain  price  reasonableness  information 
and  would  significantly  impair  the  Government's  ability  to  obtain 
fair  and  reasonable  prices  on  commercial  items  in  general  and  MAS 
items  in  particular.  Further,  we  feel  it  is  more  prudent,  in  light 
of  the  extensive  and  not  yet  fully  implemented  changes  to  TINA  and 
other  acquisition  laws  enacted  last  year  in  the  Federal  Acquisition 
Streamlining  Act  (FASA)  of  1994,  Pub.  L.  No.  103-355,  to  forego 
consideration  of  additional  legislation  in  this  area  until  results 
generated  by  FASA  can  be  assessed  and  evaluated. 

The  Truth  in  Negotiations  Act 

As  amended  last  year  by  FASA,  TINA  generally  requires  that  offerors 
for  negotiated  government  contracts  expected  to  exceed  $500,000  in 
price  must  make  certified  cost  or  pricing  information  available  to 
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Che  Government  for  the  purpose  of  negotiations.  41  U.S.C.  §  254b. 
TINA  also  provides  for  three  main  exceptions  to  this  general 
requirement,  i.e.,  if  the  contract  price  is  based  on  adequate  price 
competition,  an  established  catalog  or  market  price  of  commercial 
items  that  are  sold  in  substantial  quantities  to  the  general 
public,  or  a  price  set  by  law  or  regulation.  41  U.S.C.  §  254b(b) . 
TINA,  as  amended  by  FASA,  also  provides  the  head  of  a  contracting 
activity  with  an  affirmative  statutory  right  to  require  information 
other  than  certified  cost  or  pricing  data  to  be  submitted  when 
necessary  to  determine  whether  a  proposed  contract  price  is 
reasonable.  41  U.S.C.  §  254b(c)(2).  Contracting  officials  use 
this  additional  information,  which  can  include  pricing  information, 
sales  information,  or  marketing  information,  in  order  to  determine 
whether  an  offered  price  is  fair  and  reasonable.  Contracting 
officers  perform  price  analyses  using  a  variety  of  methods, 
including  comparing  offered  prices  with  previously  offered  prices 
or  comparing  offered  prices  with  industry-published  price  lists  or 
indices . 

Last  year,  FASA  established  a  new  exception  from  TINA' s  information 
submission  requirements  for  commercial  item  procurements  that  are 
not  covered  by  the  three  standard  TINA  exceptions.  This  new 
exception  provides  that  offerors  need  not  submit  cost  or  pricing 
data  if  the  offered  item  is  a  commercial  item  and  the  procurement 
is  conducted  on  a  competitive  basis.  If  it  is  not  possible  to 
conduct  a  commercial  item  procurement  on  a  competitive  basis,  such 
as  when  an  offered  item  is  a  newly  developed  item  not  yet 
introduced  in  the  marketplace,  FASA  also  provides  that  offerors 
nevertheless  need  not  submit  cost  or  pricing  data,  so  long  as  price 
reasonableness  information  is  available  and  adequate  for  the 
contracting  officer  to  perform  a  price  analysis.  Specifically,  for 
noncompetitive  commercial  items  procurements,  FASA  enacted  a 
requirement  that  contracting  officers  obtain  information  on  prices 
at  which  the  same  or  similar  items  have  actually  been  sold  in  the 
commercial  marketplace.  41  U.S.C.  §  254b (d)  (2)  (A)  (ii)  .  Although 
this  authority  is  somewhat  circumscribed  by  '  accompanying 
limitations  on  the  form  of  information  and  amount  of  sales  data  a 
contracting  officer  can  seek  to  obtain,  TINA  contains  an 
affirmative  statutory  mandate  that  other  price  reasonableness 
information  be  sought  in  procurements  involving  commercial  items 
without  actual  commercial  sales  histories.  Finally,  if  adequate 
pricing  information  related  to  actual  marketplace  sales  is  not 
available,  TINA  provides  that  a  contracting  officer  may  require  a 
contractor  to  submit  cost  or  pricing  data  41  use 
§254b(d) (2) (C) .  f  ^  .  .a.^. 

H.R.  1670' a  Proposed  Amendments  to  TINA 

The  Federal  Acquisition  Reform  Act,  as  reported  out  of  the 
Committee  on  Government  Reform  and  Oversight  on  August  1,  would 
change  significantly  and  detrimentally  the  careful  balance 
involving  commercial  items  procurements  that  currently  exists  in 
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TINA  as  a  result  of  FASA's  amendments.  Most  importantly,  H.R.  1670 
would  eliminate  TINA'S  catalog  or  market  price  exception,  put  in 
place  when  TINA  was  enacted  in  1962,  and  replace  it  with  a  blanket 
exception  for  all  commercial  items  procurements.  Thus,  if  an 
offered  item  meets  t-he  broad  definition  of  "commercial  item,"  the 
offeror  would  be  exempt  from  TINA' s  information  submission 
requirements.'  H.R.  1670  would  also  eliminate  the  statutory  TINA 
provision  which  grants  the  procuring  activity  head  affirmative 
authority  to  require  information  other  than  certified  cost  or 
pricing  data  on  excepted  procurements.  In  its  place,  H.R.  1670 
would  substitute  a  provision  that  merely  requires  the  FAR  to 
contain  a  list  of  the  types  of  information  that  contracting 
officers  can  consider  in  performing  price  analyses.  Further,  H.R. 
1670  would  also  place  limitations  on  a  contracting  officer's 
performance  of  a  price  analysis,  relating  to  the  form  of 
information  requested  and  requests  for  sales  data.  These 
limitations  would  apply  to  all  procurements  under  the  new  broad 
commercial  items  exception.  Finally,  H.R.  1670  would  eliminate  the 
separate,  explicit  TINA  provision  which  affirmatively  allows 
contracting  officers  to  obtain  certified  cost  and  pricing 
information  from  contractors  offering  commercial  items  without 
actual  sales  histories,  if  the  contracting  officer  makes  a  written 
determination  that  the  agency  is  unable  to  obtain  adequate  price 
reasonableness  information. 

Impact  on  GSA  MAS  Prograun 

We  believe  the  TINA  amendments  proposed  by  H.R.  1670  will  curb  the 
ability  of  Government  contracting  officials  to  negotiate  fair  and 
reasonable  prices  for  commercial  items  procurements,  including 
contracts  under  the  Multiple  Award  Schedule  (MAS)  program  which 
generates  $9  billion  annually  in  sales.  The  MAS  program  consists 
of  approximately  7,500  contracts  covering  about  135  different 
commodity  schedules,  containing  products  ranging  from  office 
furniture  to  mainframe  computers  and  scientific  equipment.  MAS 
contracts  are  negotiated  contracts  established  with  more  than  one 
contractor  for  the  delivery  of  comparable  commercial  supplies  or 
services.   Executive  agencies  can  order  commercially  available. 


^FASA  'enacted  a  new,  expansive  definition  of  "commercial 
item."  Commercial  items  are  defined  by  statute  to  mean  any  item 
that  is  of  a  type  that  is  customarily  used  by  the  general  public 
and  that  has  either  been  sold,  -leased,  or  licensed  to  the  general 
public  or  has  been  offered  for  sale,  lease,  or  license  to  the 
general  public.  Further,  items  that  have  evolved  from  such  items 
and  that  are  not  yet  available  commercially  are  included  within  the 
definition  of  commercial  items.  41  U.S.C.  §  403(12).  The 
definition  of  commercial  item,  therefore,  can  include  items  without 
histories  of  actual  commercial  sales. 
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common  use  items  from  the  schedules  and  avoid  using  cumbersome  and 
administratively  costly  traditional  procurement  procedures. 

Contracts  under  the  MAS  program  are  negotiated  most  often  under  the 
catalog  or  market  price  exception  to  TINA.  Offerors  of  common  use, 
commercial  items  submit  catalogs  or  pricelists  reflecting  the 
prices  at  which  the  offeror  sells  the  offered  item  to  commercial 
customers.  Offerors  are  further  required  to  submit  sales 
information  substantiating  that  the  offeror  has  sold  the  offered 
item  in  the  commercial  marketplace  at  the  catalog  price 
represented.  Offerors  also  submit  information  on  discounts  and 
other  concessions  granted  by  offerors  to  their  commercial 
customers.  As  required  by  regulations,  Government  contracting 
officials  use  this  information  to  conduct  a  price  reasonableness 
analysis  and  to  then  negotiate  a  price  based  on  volume  discounts 
from  the  pricelists  or  catalogs  submitted  by  the  offeror  reflecting 
the  Government's  expected  purchasing  volume.  Thus,  in  the  context 
of  catalog-excepted  procurements,  the  requirement  for  submission  of 
commercial  sales  information  and  the  regulatory  requirement  that  a 
price  analysis  be  performed  assure  that  the  Government  will  receive 
a  fair  and  reasonable  price  on  the  offered  item. 

We  believe  that  by  amending  TINA,  H.R.  1670  will  handicap  GSA 
contracting  officials'  negotiating  ability  and  lead  to  an  increase 
in  MAS  prices.  First,  as  noted  above,  H.R.  1670  would  bring  all 
MAS  procurements  within  the  new  commercial  items  exception  by 
eliminating  the  statutory  language  of  the  catalog  exception,  which 
currently  requires  not  merely  that  an  offered  item  meet  the  broad 
definition  of  "commercial  item,"  but  that  the  price  agreed  on  for 
offered  items  be  based  on  an  established  catalog  or  market  price  of 
commercial  items  that  are  sold  in  substantial  quantities  to  the 
general  public.  We  feel  that  the  language  of  the  existing 
exception  adds  a  threshold  price  reasonableness  assurance  by 
providing  that  offered  items  have  actual  commercial  sales  histories 
and  have  prices  that  have  been  tested  by  competitive  forces  in  the 
commercial  marketplace.  We  strongly  recommend  preserving  the 
catalog  exception. 

Second,  as  previously  discussed,  H.R.  1670  would  delete  the 
statutory  language  that  currently  provides  affirmative  authority 
for  procuring  activity  heads  to  require  other  price  reasonableness 
information,  such  as  sales  data  and  marketing  information  in  the 
context  of  MAS  procurements,  and  substitute  a  provision,  under 
proposed  subheading  newly  titled  "Limitations  on  other 
information, "  which  would  restrict  by  regulation  the  types  of 
information  a  contracting  officer  can  obtain  in  excepted 
procurements,  including  MAS  procurements.  Although  it  appears  by 
implication  that  contracting  officers  would  continue  to  have  the 
regulatory  authority  to  conduct  price  reasonableness  analyses,  the 
changes  proposed  by  H.R.  1670  would  certainly  deemphasize  the 
importance  of  conducting  such  analyses. 
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Third,  H.R.  1670  would  apply  limitations  on  sales  data  and  the  form 
of  requested  information  to  the  negotiation  of  all  procurements  of 
"commercial  items",  rather  than  just  the  smaller  category  of 
procurements  that  currently  fall  within  TINA' s  commercial  items 
exception  because  they  do  not  qualify  initially  as  excepted  under 
the  adequate  price  competition,  catalog,  or  prices  set  by  law  or 
regulation  exceptions.  We  recognize  that  these  limitations,  such 
as  the  limitation  restricting  requests  for  sales  data  to  only 
reasonable  requests,  are  fairly  general  in  nature  and  will  be 
interpreted  in  implementing  regulations. 

Finally,  as  noted  above,  H.R.  1670  would  eliminate  the  current  TINA 
provision  at  41  U.S.C.  254b (d) (2) (C)  which  allows  contracting 
officers  to  require  the  submission  of  cost  or  pricing  data  on 
commercial  items  procurements  when  adequate  price  reasonableness 
information  is  not  available.  GSA  on  occasion  requires  the 
submission  of  cost  or  pricing  information  on  offers  for  I^S 
contracts  because  an  offeror  cannot  demonstrate  that  substantial 
quantities  of  the  item  have  been  sold  to  the  public.  With  the 
changes  proposed  by  H.R.  1670,  GSA  would  apparently  be  left  without 
statutory  authority  to  require  cost  or  pricing  data  on  MAS  items 
which  have  no  actual  commercial  sales  histories  and  for  which  no 
adequate  price  reasonableness  analysis  can  be  conducted. 

We  oppose  H.R.  1670  because  we  believe  that  by  removing  the 
assurances  of  price  reasonableness  enumerated  above,  H.R.  1670,  if 
enacted,  would  result  in  higher  MAS  product  prices.  We  appreciate 
the  opportunity  to  provide  our  views  to  the  Committee  and  would  be 
happy  to  meet  with  the  Committee  staff  to  discuss  any  aspect  of  our 
comments . 


Sincerely, 


William  R.  Barton 
Inspector  General 

Attachments 

cc:   The  Honorable  William  F.  dinger,  Jr.,  United  States  House  of 

Representatives 
The  Honorable  Carolyn  B.  Maloney,  United  States  House  of 

Representat  ives 
The   Honorable   Jan   Meyers,   United   States   House   of 

Representatives 
The  Honorable  Steven  Kelman,  Administrator,  Office  of  Federal 

Procurement  Policy,  Office  of  Management  and  Budget 
William    R.    Ratchford,    Associate    Administrator    for 

Congressional  and  Intergovernmental  Affairs,  GSA 
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General  Services  Administration 

Office  of  Inspector  General 

Washington,  DC  20405 


2  5    i'Jj3 


MEMORANDUM  FOR  WILLIAM  R.  RATCHFORD 

ASSOCIATE  ADMINISTRATOR 
OFFICE   OF   CONGRESSIONAL 
AFFAIRS  (S) 


FROM: 


SUBJECT : 


AND   INTERGOVERNMENTAL 


WILLIAM  R.  BARTO 
INSPECTOR  GENERAL  (U) 

Comments  on  Title  VIII  ol  h'.R.  1530, 
the  Acquisition  Policy  Provisions  of 
the  National  Defense  Authorization 
Act 


This  memorandum  transmits  the  comments  of  the  GSA  Office  of 
inspector  General  (GIG)  on  Title  VIII  of  H.R.  1530.  the  National 
Defense  Authorization  Act  (Act).  The  Act,  as  passed  by  the  House 
of  Representatives,  contains  amendments  at  Title  VI 1 1  by 
Representatives  dinger  and  Collins  that  are  similar  in  substance 
to  H.R.  1670,  the  Federal  Acquisition  Reform  Act  of  1995,  and  H.R. 
1795  the  Federal  Acquisition  Improvement  Reform  Act.  We  note  that 
we  previously  provided  comments,  on  May  22,  1995  and  June  20,  1995, 
to  your  office  on  each  of  these  acquisition  reform  bills.  We  have 
significant  concerns  about  the  procurement  provisions  contained  in 
Title  VIII  of  H.R.  1530  and  their  impact  on  the  procurement  of 
commercial  items  in  general,  and  the  GSA's  Multiple  Award  Schedule 
(MAS)  program  in  particular.  Our  comments  deal  chiefly  with  the 
impact  on  MAS  program  prices  of  the  provisions'  amendment  of  the 
Truth  in  Negotiations  Act  to  provide  a  blan)cet  exemption  from  data 
submission  requirements  for  all  commercial  items,  and  the  new 
approval  process  established  for  all  existing  and  future 
procurement  related  regulatory  certifications. 

Establishment  of  New  TINA  Commercial  Items  Exception 

Section  811  of  Title  VIII  would  amend  the  Truth  in  Negotiations  Act 
(TINA)  to  provide  that  the  submission  of  certified  cost  or  pricing 
data  would  not  be  required  for  a  contract  for  the  acquisition  of  a 
commercial  item.  Commercial  items  are  broadly  defined  by  current 
law  to  Include  items  that  are  customarily  used  by  the  public  and 
that  have  been  sold,  leased,  or  licensed  to  the  general  public,  or 
that  have  been  offered  for  sale,  lease,  or  license  to  the  general 
public.  Items  that  have  evolved  from  such  commercial  items  out 
that  are  not  yet  available  in  the  commercial  marketplace  also 
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qualify  as  commercial  items.  Thus,  Section  811  would  provide  that, 
in  many  instances,  the  submission  of  cost  or  pricing  data  would  not 
be  required  for  items  that  have  no  history  of  actual  sales  in  the 
commercial  marketplace.  Our  office  feels  that,  given  the  broad 
definition  of  commercial  item,  creating  a  blanket  exemption  from 
information  submission  requirements  for  the  acquisition  of 
commercial  items  is  not  prudent  and  may  likely  lead  to  inflated 
prices  for  such  items. 

Section  811 's  establishment  of  a  blanket  commercial  items  exception 
to  TINA  is  apparently  undergirded  by  the  belief  that  the  impact  of 
the  commercial  market  on  the  price  of  the  item  should  be  sufficient 
to  assure  that  the  Government  receives  reasonable  pricing.  We  feel 
that  this  belief  can  only  hold  true  in  instances  where  offered 
items  have  actually  been  exposed  to  the  forces  of  competition  for 
sustained,  sufficient  amounts  of  time,  given  the  nature  of  the 
market  for  the  offered  item.  The  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA),  Pub.  L.  No.  103-355,  defined  commercial  items 
to  include  both  items  without  actual  sales  in  the  commercial  market 
and  items  that  have  evolved  from  items  without  actual  commercial 
sales.  41  U.S.C.  S  403  (12).  Therefore,  if  Title  VIII  is  enacted, 
offerors  of  commercial  items,  including  those  commercial  items 
without  an  actual  sales  record  or  that  have  evolved  from  items  that 
do  not  have  an  actual  sales  record,  will  be  exempt  from  the 
requirement  to  submit  certified  cost  and  pricing  data.  In  such 
cases,  the  Government  will  have  little  assurance  of  price 
reasonableness  for  such  products. 

Our  office  is  also  particularly  concerned  with  the  effect  on  GSA's 
MAS  program  of  the  establishment  by  Section  811  of  a  blanket 
commercial  items  TINA  exception.  GSA's  MAS  contracts  are 
negotiated  currently  under  the  TINA  exception  for  offered  items  for 
which  prices  are  based  on  established  catalog  or  market  prices. 
Section  811  would  eliminate  this  exception.  Therefore,  MAS 
contracts,  like  other  contracts  for  commercial  items,  would  be 
negotiated  under  the  proposed  new  blanket  commercial  items 
exception.  To  the  extent  that  Section  811,  together  with  other 
recent  and  pending  regulatory  and  legislative  procurement 
initiatives,  discourage  procurement  officials  from  obtaining 
information,  including  price  reasonableness  information,  we  believe 
that  replacing  the  catalog  or  market  price  exemption  with  a  blanket 
TINA  exception  for  all  items  that  fit  within  the  broad  definition 
of  a  commercial  item  may  lead  to  inflated  MAS  contract  prices.  ^ 

Our  concern  regarding  the  proposed  new  commercial  items  exception 
can  be  remedied  in  several  ways.    First,  the  definition  of 


'The  potential  harm  to  the  Government  of  negotiating  inflated 
prices  for  MAS  items  because  of  less  information  disclosure  is 
exacerbated  by  the  fact  that  GSA's  Federal  Supply  Service  plans  to 
extend  the  length  of  MAS  contract  terms  significantly. 
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commercial  item  could  be  statutorily  amended  to  include  only  items 
with  histories  of  actual  sales  in  the  commercial  marketplace.  If 
this  change  were  to  be  made,  the  proposed  establishment  by  Section 
811  of  a  blanket  commercial  items  TINA  exception  would  not  be  as 
objectionable.  Additionally,  a  market  price  redetermination 
mechanism  could  be  required  by  statute  or  regulation  to  be  included 
in  commercial  items  contracts  negotiated  under  this  blanket 
commercial  items  exception.  Finally,  TINA  could  be  further  revised 
to  affirmatively  provide  that,  for  contracts  negotiated  under  the 
proposed  new  blanket  commercial  items  TINA  exception,  contracting 
officials  could  request  price  reasonableness  information. 

Establishment  of  New  Approval  Procedure  for  Procurement  Related 
Certifications 

Section  829  of  the  bill  would  eliminate  certain  statutory 
certifications  and  would  require  that  all  certifications  contained 
in  the  FAR  or  agency  supplements  that  are  not  specifically  required 
by  statute  be  eliminated  unless  either  the  FAR  Council  or  the 
agency  head  of  the  promulgating  agency  justifies  their  existence  in 
writing  and  the  OFPP  Administrator  agrees.  Initially,  we  believe 
that  cert;lf Icatlons  are  useful  and  benefit  both  the  Government  and 
contractors  because  they  protect  the  Government  while 
simultaneously  reducing  potentially  burdensome  paperwork  submission 
and  verification  requirements  that  would  be  imposed  on  offerors  if 
the  Government  were  not  able  to  rely  on  certifications  to  support 
information  disclosures.  Additionally,  we  believe  that 
certifications  can  and  do  add  value  to  the  procurement  process  by 
increasing  ths  reliability  of  pricing  and  other  information 
provided  by  offerors  in  connection  with  procurements  which,  in 
turn,  allows  the  Government  to  negotiate  more  favorable  prices. 
Certifications  likely  also  have  a  deterrent  effect  by  providing 
notice  to  contractors  that  the  Government  relies  on  the  accuracy  of 
information  provided  and  by  allowing  the  Government  to  more 
efficiently  and  effectively  prosecute,  where  warranted,  procurement 
related  fraud. 

He  also  point  out  that  the  Government  requires  certifications  in 
different  contexts,  ranging  from  assurances  regarding  the  accuracy 
of  pricing  Information  for  negotiation  purposes  to  quality 
assurance  or  testing  certifications.  The  bill  would  ostensibly 
subject  all  regulatory  procurement  certifications,  in  a  wholesale 
fashion,  to  its  new  approval  procedures. 

For  these  reasons,  we  do  not  support  the  bill's  elimination  of 
statutory  certifications  and  the  establishment  of  a  new  centralized 
procedure  to  approve  existing  and  future  regulatory  certifications. 
We  believe  the  discretion  to  include  certifications  should  be 
vested  in  particular  agency  heads  who  are  in  the  best  position  to 
determine  what  certifications  are  necessary  to  protect  the 
Government's  interest  in  the  context  of  specific  procurement 
programs. 
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We  feel  that  Title  VIII  of  this  bill,  with  its  creation  of  a 
blanket  TINA  exception  for  all  items  defined  as  commercial  items, 
whether  or  not  the  item's  price  has  truly  been  subjected  to 
competitive  marketplace  forces,  and  its  disfavor  of  procurement 
related  regulatory  certifications,  may  have  a  negative  effect  on 
the  prices  at  which  the  Government  buys  MAS  items  and  other 
commercial  items.  Further,  we  believe  that  these  provisions  are 
reflective  of  the  general  misconception  that  protections  such  as 
information  disclosure  requirements,  certifications,  and  audit 
rights  are  unique  to  contracting  with  the  Government.  As 
documented  in  our  recent  report  entitled  "Procurement  Reform  and 
the  MAS  Program:  Safeguarding  the  Taxpayer's  Interests,"  such 
protective  mechanisms  are  commonly  included  in  contracts  between 
commercial  buyers  and  sellers  in  the  commercial  marketplace  and 
serve  to  ensure  that  the  Government  receives  fair  and  reasonable 
prices . 

If  you  have  any  further  questions  or  wish  to  discuss  any  comment  in 
more  detail,  please  feel  free  to  call  Kathleen  S.  Tighe  or  Antigone 
Potamianos  of  our  Counsel's  Office  on  (202)  501-1932. 
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Department  of  Veterans  Affairs 

Inspector  General 
Washington  DC  20420 


7  1995 


The  Honorable  Cardiss  Collins 
Ranking  Minority  Member 
Committee  on  Government 

Reform  and  Oversight 
House  of  Representatives 
Washington,  DC  20515-6143 

Dear  Congresswoman  Collins: 


At  an  August  30,  1995  meeting  to  discuss  procurement  reform,  a 
member  of  your  staff  requested  that  I  provide  you  with  my  views 
concerning  H.R.  1670,  "The  Federal  Acquisition  Reform  Act  of 
1995."  While  I  continue  to  support  the  Committee's  efforts  to 
reform  Government  procurement  laws,  I  believe  H.R.  1670  goes  too 
far  in  eliminating  essential  safeguards  built  into  the  current 
procurement  system. 

The  basic  safeguards  that  I  am  referring  to  are:  (1)  disclosure 
requirements,  (2)  certifications,  (3)  price  reduction 
requirements,  and  (4)  audit  rights.  While  I  do  not  want  to 
sensationalize  my  opposition  to  throwing  away  these  basic 
safeguards  in  the  procurement  system,  I  truly  believe  their 
elimination  will  give  the  commercial  item  contractors  a  "green 
light"  to  overcharge  the  Government.  This  will  cost  the 
taxpayers  many  millions  of  dollars  as  H.R.  1670  leaves  the 
Government  with  no  real  mechanism  to  detect  and  recover  these 
overcharges . 

The  DOD  Deputy  Inspector  General  recently  testified  before  the 
House  Committee  on  Small  Business  and  stated  in  regards  to  these 
procurement  ..  safeguards :  "if  you  believe  you  will  generally 
receive  a  better  price  by  eliminating  the  right  to  ask  for  cost 
and  pricing  data  or  the  opportunity  for  auditors  to  look  at 
contractor's  records,  then  I  have  a  bridge  you  will  be  interested 
in."   I  agree  with  the  Deputy  Inspector  General's  comments. 

I  would  add  that  the  elimination  of  sound  internal  and  managerial 
controls  in  the  procurement  system  simply  invites  contractors  to 
overcharge  the  Government.  If  you  ask  to  be  cheated  on  these 
procurements,  most  assuredly  some  contractors  will  take  advantage 
of  the  opportunity.  Ironically,  these  same  contractors  and  the 
Associations  that  lobby  for  them,  have  influenced  Congress  to  do 


339 


The  Honorable  Cardiss  Collins 

away  with  the  same  types  of  safeguards  that  these  contractors 
enter  into  with  their  preferred  commercial  customers. 

These  contractors  and  their  lobbyists  have  sold  the  myth  that 
Government  operates  in  ways  significantly  different  than 
industry;  therefore,  drastic  change/reform  is  needed  in  the  "non- 
business like"  Government  procurement  system.  The  July  1995 
report  titled  "Procurement  Reform  and  the  MAS  Program"  issued 
jointly  by  my  office  and  the  GSA  Inspector  General's  office 
contains  an  excellent  discussion  of  this  subject  complete  with 
examples  from  industry  that  clearly  show  the  existence  of  basic 
safeguards  in  industry's  contracts  with  their  preferred  customers 
that  industry  would  like  eliminated  from  Government  contracts. 
(A  copy  of  this  report  has  previously  been  provided  to  your 
office.)  In  an  industry  as  competitive  as  the  healthcare 
industry,  in  which  the  VA  operates,  once  you  deny  the  Government 
certain  contract  protections  that  are  available  to  large 
commercial  customers,  the  door  is  wide  open  for  contractors  to 
subsidize  even  lower  prices  to  their  best  customers  with  profits 
obtained  from  inflated  prices  to  the  Government. 

The  supporters  of  H.R.  1670  would  also  argue  that  Government 
procurement  internal  control  practices  such  as  audit  are  too 
costly.  The  facts  do  not  support  this  argument.  A  simple  cost 
benefit  analysis  shows  in  the  VA  that  hard  dollar  recoveries  from 
audits  exceed  the  costs  of  these  audits  by  a  factor  of  more  than 
10  to  1.  The  enclosure  to  this  letter  contains  some  examples  of 
our  recent  successes  in  this  area.  In  addition  to  those 
recoveries,  my  office  is  currently  working  on  cases  with 
potential  recoveries  totaling  over  $57  million.  A  number  of  the 
larger  cases  are  nearing  settlement  which  will  further  improve  my 
office's  already  favorable  cost  benefit  ratio. 

An  increasingly  higher  number  of  our  recoveries  and  potential 
recoveries  stem  from  voluntary  disclosures  by  contractors. 
Interestingly,  this  increase  in  voluntary  disclosures  coincided 
with  a  decision  I  made  to  focus  a  portion  of  my  office's 
resources  on  identifying  and  recovering  overcharges  from 
contractors.  While  some  might  argue  that  these  contractors  are 
making  voluntary  refunds  out  of  a  new  found  sense  of  patriotism, 
I  believe  the  "tough  cop"  role  my  office  plays  in  this  area  is 
behind  most  of  the  voluntary  disclosures.  Does  Congress  really 
believe  that  if  audit's  role  is  eliminated,  these  voluntary 
disclosures  will  continue? 
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Furthermore,  the  Congress  believes  that  marketplace  forces  for 
commercial  items  will  ensure  a  fair  and  reasonable  price  to  the 
Government.  In  theory  this  sounds  good,  but  in  the  healthcare 
area  this  is  not  the  practice. 

In  the  healthcare  area,  almost  no  one  pays  the  "catalog"  price. 
The  healthcare  contractors  sell  their  product  to  wholesalers  and 
to  commercial  hospital  buying  groups  and  others  using  a  series  of 
chargebacks,  rebates,  free  goods  and  other  incentives.  Our 
audits  frequently  find  that  although  the  Government  is  the 
largest  customer,  we  are  not  told  about  lower  prices,  rebates, 
free  goods  and  other  incentives  offered  by  the  contractor  to 
commercial  customers.  As  a  result,  we  get  overcharged.  In 
short,  buying  healthcare  items  is  unlike  buying  some  other 
commercial  items  such  as  computers  where  best  prices  are  widely 
advertised  and  these  prices  can  often  be  relied  on  when 
evaluating  the  reasonableness  of  a  contractor's  price.  We  would 
caution  against  the  "one  shoe  fits  all"  approach  to  procurement 
reform. 

I  have  always  maintained  that  good  procurement  is  hard  work.  By 
design,  procurement  officials  must  conform  to  a  series  of 
internal  and  managerial  controls  built  into  the  system.  I  am 
concerned  that  the  simplified  approach  to  procurement  that 
Congress  is  searching  for  in  H.R.  1670  will  not  lead  to  better 
procurements  and  could  end  up  costing  the  taxpayers  millions 
more . 

If  you  have  any  questions  on  my  views  on  H.R.  1670  and  the 
safeguards  that  I  believe  are  essential  in  the  procurement 
process,  I  would  be  pleased  to  discuss  them  with  you  or  your 
staff. 


Sincerely, 


STBfHEN  A.  TRODDEN 

Enclosure 

cc :   The  Honorable  Williams  F.  dinger,  Jr. 
Chairman,  Committee  on  Government 
Reform  and  Oversight 
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ENCLOSURE 


As  reported  in  the  two  most  recent  VA  Office  of  Inspector  General 
Semiannual  Reports  to  the  Congress  (April  1,  1994  through 
March  31,  1995),  VA  has  recovered  nearly  $24.7  million  in 
contract  overcharges  identified  through  audits,  investigations, 
and  voluntary  disclosures  by  contractors  selling  commercial 
products,  specifically  healthcare  items.  Some  examples  of 
settlements  with  these  contractors  follow. 

•  A  pharmaceutical  company  made  a  voluntary  disclosure  (to  the 
OIG)  that  it  owed  monies  to  VA  as  a  result  of  overcharges  on 
two  Federal  Supply  Schedule  (FSS)  contracts.  The  company 
voluntarily  adjusted  its  prospective  FSS  prices  to  grant  VA 
the  best  prices  given  to  any  customer.  The  OIG  concluded  that 
the  company  owed  $3,536,605  (including  interest)  because  one 
of  the  contracts  was  defectively  priced,  while  no  monies  were 
due  on  the  other  contract.  The  company  remitted  $3,536,605  to 
VA. 

•  A  pharmaceutical  company  remitted  $2,260,304  to  VA  as  a  result 
of  an  OIG  postaward  audit  covering  $17.8  million  in  FSS 
contract  sales.  A  VA  team  (comprised  of  OIG,  Acquisition  and 
Materiel  Management,  and  Office  of  General  Counsel 
participants)  negotiated  the  settlement  with  company 
officials . 

•  Based  on  an  OIG  postaward  audit,  a  pharmaceutical  company 
agreed  to  pay  VA  $1,850,000,  which  represented  overcharges  on 
FSS  sales  of  $19.5  million.  The  settlement  was  negotiated  by 
a  VA  team  consisting  of  OIG,  Acquisition  and  Materiel 
Management,  and  Office  of  General  Counsel  personnel. 

•  A  pharmaceutical  company  remitted  $490,134  to  VA  for  contract 
overcharges  resulting  from  'errors  in  calculating  Federal 
Ceiling  Prices  under  Public  Law  (P.L.)  102-585.  The  errors 
were  detected  during  our  review  of  P.L.  prices.  The  company 
acknowledged  the  errors  and  promptly  remitted  the  overcharges 
to  VA.  Also,  as  part  of  the  Settlement  Agreement,  the  company 
agreed  to  implement  policies  and  procedures  that  would 
incorporate  the  necessary  internal  controls  to  correct  the 
errors  noted  in  our  report . 
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•  An  FSS  contractor,  under  contract  with  VA  to  supply  chest 
drainage  systems  used  in  surgical  procedures,  paid  $675,000  in 
settlement  of  the  Government's  civil  suit.  The  contractor  had 
not  disclosed  the  best  discounts  being  offered  to  commercial 
customers;  and,  after  the  FSS  contract  was  awarded,  the 
contractor  offered  even  more  favorable  discounts  to  its  non- 
Government  buyers  but  failed  to  disclose  these  better  prices 
to  the  Government  as  required  under  the  terms  of  the  contract . 
During  negotiations,  VA  had  relied  on  the  contractor's 
certification  that  it  had  provided  "accurate,  complete  and 
current  representations"  as  to  prices,  in  particular,  the 
discounts  being  offered  non- Government  customers. 

Since  the  most  recently  issued  Semiannual  Report  ending  March  31, 
1995,  VA  has  recovered  an  additional  $4.5  million  in  contract 
overcharges.  Potential  dollar  recoveries  associated  with  on- 
going work  amount  to  $57.5  million,  with  settlements  with  the 
following  two  contractors  nearing  completion: 

•  The  Department  of  Justice,  assisted  by  the  VA  OIG  has  reached 
a  tentative  settlement  of  $10  million  with  a  manufacturer  of 
surgical  instruments  and  related  supplies.  The  Government's 
position  is  that  the  contract  was  defectively  priced  because 
the  manufacturer  (during  contract  negotiations)  failed  to 
provide  the  VA  contracting  officer  with  accurate,  complete, 
and  current  pricing  data.  As  a  result,  VA's  contract  was 
significantly  overpriced. 

•  We  are  currently  negotiating  a  settlement  with  a  generic  drug 
company  to  settle  issues  of  defective  pricing  and  price 
reductions.  Our  post-award  of  the  5-year  contract  indicates 
the  company  did  not  accurately  disclose  better  discounts  given 
to  several  of  their  most  favored  commercial  customers.  We  are 
working  with  the  Department  of  Justice  on  the  settlement  and, 
to  date,  the  company  has  offered  $7.5  million  to  settle  the 
case. 
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The  Acquisition  Reform  Working  Group 

Aerospace  Industries  Associalion  •  American  Defense  Preparedness  Association  •  American  Electronics  Association 

Contract  Services  Association  •  Electronic  Industries  Association  •  National  Security  Industrial  Association 

Professional  Services  Council  •  Shipbuilders  Council  of  America  •  U.S.  Chamber  of  Commerce 

August   3,    1995 

The  Honorable  Jan  Meyers 

Chairwoman 

Cominittee  on  Small  Business 

U.S.  House  of  Representatives 

2361  Rayburn  House  Office  Building 

Washington,  D.C.    20515 

Dear  Madam  Chairwoman: 

On  behalf  of  the  nine  association  Acquisition  Reform  Working 
Group  (ARWG) ,  we  request  that  the  enclosed  statement  be  included 
for  the  record  of  your  August  3  hearing  on  acquisition  reform.  The 
ARWG  testimony  was  originally  presented  before  the  House  National 
Security  Committee  on  August  2.  We  hope  it  will  be  useful  to  you 
as  your  Committee  reviews  legislative  initiatives  related  to 
reforming  our  Federal  procurement  system. 

Thank  you  for  allowing  us  to  submit  our  statement  for  the 
record.   We  look  forward  to  working  with  you. 

Sincerely, 

Aerospace  Industries  Association 

American  Defense  Preparedness  Association 

American  Electronics  Association 

Contract  Services  Association 

Electronic  Industries  Association 

National  Security  Industrial  Association 

Professional  Services  Council 

Shipbuilders  Council  of  America 

U.S.  Chamber  of  Commerce 
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Testimony  of  the  Acquisition  Reform  Working  Group 
before  the  House  National  Security  Committee 
August  2,    1995 

Presented  by 

Mr.  Thomas  Mulcahy 
Chairman  of  the  Board 
Condor  Systems,  Inc. 

and 

Mr.  8tm   F.  lacobellis 

Executive  Vice  President  and 

Deputy  Vice  Chairman-Major  Programs  (Retired) 

Rockwell  International  Corporation 


Good  morning,  Mr.  Chairman.  Thank  you  for  the  invitation  to 
testify  on  measures  aimed  at  streamlining  our  government's 
cumbersome  procurement  system. 

Today,  we  are  pleased  to  testify  on  behalf  of  nine 
associations  which  have  formed  the  "Acquisition  Reform  Working 
Group"  (ARWG) .  These  organizations  are  listed  at  the  end  of  this 
statement  (attachment  A)  .  Together,  we  represent  tens  of  thousands 
of  companies  and  individuals,  the  overwhelming  majority  of  which 
are  small  businesses,  as  well  as  majority  and  minority-owned 
businesses,  companies  which  do  business  with  the  Department  of 
Defense  only,  with  the  civilian  agencies  only,  and  with  both.  We 
also  have  members  of  all  sizes  who  refuse  to  do  business  with  any 
federal  agency,  in  part  because  of  the  very  acquisition  laws  which 
are  the  focus  of  today's  hearing. 

We  are  pleased  that  this  Committee  has  continued  to  be 
interested  in  pursuing  acquisition  reform  since  your  efforts  in  the 
last  Congress  were  critical  to  the  successful  passage  of  the 
Federal  Acquisition  Streamlining  Act  of  1994  (FASA) .  In 
particular,  the  Committee  has  asked  us  to  address  three  elements: 
acquisition  reform  generally,  including  FASA  implementation  and 
industry  initiatives  for  further  reform;  comments  on  H.R.  1670;  and 
comments  on  other  Executive  Branch  procurement  initiatives. 

I.   ACQUISITION  REFORM 

FASA  is  the  result  of  a  four-year  bipartisan  effort  (beginning 
with  the  Section  800  Panel  review  of  Defense  Department  acquisition 
laws)  to  streamline  and  reform  the  existing  costly  and  complex 
Federal  procurement  process.    It  is  the  most  comprehensive 
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government-wide  acquisition  reform  statute  in  over  a  decade.  The 
principal  objective  of  FASA  is  to  strike  a  more  equitable  balance 
between  the  multitude  of  government-unique  policy  requirements 
imposed  on  Federal  procurements  and  the  need  to  lower  the  Federal 
Government's  cost  of  doing  business.  The  Act  is  a  big  step  toward 
accomplishing  this  objective.  It  makes  it  -easier  for  the 
government  to  acquire  commercial  goods  and  services  and  to  use 
commercial  practices;  streamlines  the  rules  and  regulations  for 
high-volume,  low-value  Federal  procurements;  and  improves  access  by 
small  business  to  Government  contracting  opportunities.  The  Act 
also  seeks  to  achieve,  in  most  cases,  a  uniform  government-wide 
acquisition  policy. 

The  government  spends  approximately  $200  billion  a  year  for 
goods  and  services.  This  volume  of  expenditures  evokes  an 
understandable  concern  about  ensuring  that  the  interests  of  the 
taxpayer  are  protected.  This,  in  turn,  has  led  to  redundant 
controls,  certifications,  etc.,  which  unnecessarily  complicate  the 
process,  which  as  numerous  government  and  private  sector  studies 
have  demonstrated,  increases  the  cost  of  goods  and  services  which 
the  government  buys.  The  result  is  a  system  overloaded  with 
controls  to  guard  against  "fraud,  waste  and  abuse"  —  controls 
which  shortchange  the  taxpayers  because  of  the  higher  prices  caused 
by  non-value  added  costs.  The  government's  and  contractors' 
workforce  are  so  challenged  just  to  cope  with  the  proliferation  of 
regulations  and  procedures  that  there  is  little  time  or  incentive 
to  be  innovative  or  to  exercise  judgement  and  there  is  little  or  no 
individual  accountability.  Indeed,  under  the  current  system  where 
judgements  are  routinely  second-guessed  and  challengedx  and  often 
result  in  charges  of  criminal  conduct,  few  responsible  contracting 
officials  are  willing  to  exercise  the  flexibility  they  have  at  the 
risk  of  shortening  their  careers.   This  must  be  changed. 

Two  reviews  —  the  comprehensive  Acquisition  Law  Advisory 
Panel  on  Streamlining  and  Codifying  Defense  Acquisition  Laws 
(commonly  referred  to  as  the  Section  800  Panel  review)  and  the 
National  Performance  Review  —  have  documented  the  need  to 
streamline  procurement  procedures  to  increase  access  and 
competition  in  Federal  procurement,  and  save  the  government  money. 
The  studies  also  indicated  that  current  trends  of  further  burdening 
the  system  and  the  workforce  must  be  reversed  as  the  first  step  to 
instituting  a  cultural  change  in  the  acquisition  workforce. 

Both  studies  concluded  that  the  procurement  system  has  evolved 
into  a  complex  maze  of  laws  and  regulations  that  makes  the  process 
too  cumbersome  and  fails  to  provide  sufficient  incentives  for 
suppliers  to  deliver  quality  products  and  services  at  reasonable 
prices,  or  to  allow  government  personnel  to  exercise  prudent 
discretion  and  good  business  judgement.  Furthermore,  the  studies 
showed  that  the  current  system  discourages  companies  —  especially 
commercial  companies  —  from  wanting  to  do  business  with  the 
government . 
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As  we  moved  toward  addressing  the  barriers  to  a  streamlined 
process,  however,  we  remained  cognizant  of  the  concerns  over  fraud, 
waste  and  abuse  that  created  these  barriers  in  the  first  place. 
FASA  addressed  the  barriers  to  a  streamlined,  efficient  purchasing 
and,  at  the  same  time,  remained  sensitive  to  those  concerns. 

FEDERAL  ACQUISITION  STREAMLINING  ACT  OF  1994 

With  the  passage  of  the  Federal  Acquisition  Streamlining  Act 
of  1994,  Congress  took  a  significant  step  toward  reforming  the  way 
in  which  the  government  procures  goods  and  services.  In 
particular,  critical  improvements  were  made  in  areas  related  to 
commercial  item  procurements,  the  Truth  in  Negotiations  Act  (TINA) 
requirements  for  cost  and  pricing  data  and  the  simplified 
acquisition  threshold. 

♦  Commercial  items.  The  rules  that  make  it  almost  impossible 
for  a  manufacturing  facility  to  produce  both  military  and  non- 
federal products  in  the  same  factory  without  violating  federal 
regulations,  statutes  and/or  accounting  rules  are  a  major 
obstacle  to  doing  business  with  the  Defense  Department. 
Facilitating  the  procurement  of  commercial  products  and 
services  remains  perhaps  the  single  most  important  issue  to  be 
addressed  in  acquisition  reform.  It  was  a  major  focus  of 
everyone . 

FASA  is  based  on  the  premise  that  the  forces  of  the  commercial 
marketplace  can  be  relied  upon  as  much  by  the  government  as 
they  are  by  all  of  us  when  we  spend  our  own  money  —  to  ensure 
that  product  quality  meets  our  requirements  and  that  the 
prices  and  terms  are  fair  and  reasonable.  The  Act  establishes 
a  specific  preference  for  procurements  of  commercial  items. 
It  also  exempts  such  procurements  from  a  number  of  statutory 
requirements,  including  several  that  currently  are 
"flowed-down"  to  subcontractors. 

«  Truth  in  Negotiations  Act  (TINA) .  Past  TINA  requirements 
resulted  in  some  of  the  more  onerous  burdens  on  industry  due 
to  the  amount  of  financial  information  that  a  contractor  is 
required  to  collect  uniquely  for  the  government.  FASA 
permanently  increases  the  threshold,  government-wide,  to 
$500,000  (adjusted  for  inflation),  below  which  certified  cost 
or  pricing  data  is  not  required.  It  also  creates  a  possible 
exception  for  certain  commercial  item  procurements. 

Simplified  Accmisition  Threshold  (SAT) .  FASA  raises  the 
SAT  threshold  from  $25,000  to  $100,000  for  agency  use  of 
simplified  contracting  procedures.  Such  procurements  would 
be  exempt  from  a  number  of  statutory  requirements.  This 
simplified  process  is  also  available  to  contractors  for 
subcontract  purchases  under  $100,000. 
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IMPLEMENTATION 

ARWG  recognizes  that  diligent  oversight  of  FASA  implementation 
is  needed  to  ensure  that  the  promises  and  opportunities  envisioned 
in  the  law  are  not  lost.  We  are  pleased,  therefore,  that  the 
Committee's  report  on  the  Fiscal  Year  1996  defense  authorization 
bill  (H.R.  1530)  addresses  this  critical  issue  of  FASA 
implementation,  and  that  other  Committees  have  held  hearings  on 
this  matter. 

A  word  of  explanation  about  the  relationship  between  ARWG  and 
the  Council  of  Defense  and  Space  Industry  Associations  (CODSIA) . 
CODSIA  is  a  multi-association  entity  formed  in  1964  by  industry 
trade  associations  having  common  interests  in  the  defense  and  space 
fields.  It  is  comprised  of  nine  associations  and  represents 
approximately  4,000  large  and  small  firms.  The  Department  of 
Defense  encouraged  formation  of  this  organization  as  a  vehicle  for 
obtaining  broad  industry  input  on  new  and  revised  regulations, 
policies  and  procedures  concerning  procurement  issues. 

The  industries  represented  by  CODSIA  have  a  long  history  of 
working  collectively  on  procurement  issues  as  they  relate  to  the 
regulatory  process.  CODSIA  by  its  charter  is  prohibited  from 
lobbying  Congress.  Therefore,  while  CODSIA  was  very  active  in 
providing  comments  to  the  DOD  Advisory  Panel  on  Codifying  and 
Streamlining  Acquisition  Law  (commonly  referred  to  as  the  Section 
800  Panel) ,  CODSIA  did  not  lobby  Congress  on  the  resulting 
legislative  proposals  incorporated  into  FASA. 

In  the  spirit  of  cooperation,  these  same  associations,  largely 
made  up  of  CODSIA  associations,  came  together  to  form  the  ad-hoc 
Acquisition  Reform  Working  Group  (ARWG) .  ARWG  has  become  a 
recognized  multi-association  entity  focusing  exclusively  on 
providing  industry  comments  on  legislative  acquisition  reform 
initiatives.  It  is  anticipated  that  coordinated  industry  comments 
and  recommendations  on  legislative  acquisition  reform  initiatives 
would  be  provided  by  ARWG  and  comments  on  regulatory  implementation 
of  acc[uisition  policy  matters  would  be  provided  by  CODSIA. 

CODSIA  has  expressed  great  concern  with  the  quality  of  many  of 
the  draft  implementing  regulations  to  date  and  believes  that  in 
many  areas  they  fall  short  of  the  congressional  intent  to 
streamline  the  acquisition  process.  ARWG,  too,  believes  that  the 
draft  implementing  regulations  fall  short  of  the  congressional 
intent  to  streamline  the  process.  Therefore,  we  have  provided  for 
the  record  a  summary  of  the  comments  that  CODSIA  has  provided  to 
the  Administration  on  their  draft  FASA  regulations. 

FASA  regulatory  implementation  strategy.  The  enactment  of 
FASA  created  a  major  challenge  for  the  FAR  Council  to  draft 
comprehensive,  government-wide,  procurement  rules  which  would  carry 
out  both  the  spirit  and  intent  of  FASA.  The  FAR  Council  responded 
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to  this  challenge  by  establishing  government-wide  drafting  teams 
which  were  instructed  to  review  the  new  law  and  draft  regulations 
taking  a  "clean  sheet  of  paper"  approach.  Upon  arriving  at  some 
consensus  within  the  drafting  team,  the  draft  regulation  was  issued 
for  public  comment.   Several  innovative  procedures  were  employed: 

1)  Any  commentor,  government  or  industry,  could  request  a 

public  meeting  on  the  draft  rule; 

2)  The  public  meeting  was  attended  by  members  of  the  FAR  Board 

of  Directors  and  the  drafting  team; 

3)  The  public  meeting  encouraged  discussions  and  facilitated 

greater  government/ industry  exchange  of  ideas;  and 

4)  The  draft  rule  was  published  again  for  final  review  and 

comment. 

The  implementation  process,  which  includes  two-60  day  public 
comment  periods,  is  moving  along  at  a  pace  which  could  still  meet 
the  statutory  deadline  of  330  days. 

While  the  process  is  still  ongoing,  we  encourage  the  FAR 
Council  to  review  the  procedures  employed  in  the  FASA  regulation 
implementation  process  with  all  the  stakeholders  to  assess  what 
worked  and  what  did  not  work.  The  stakeholders  would  include: 
drafting  team  members;  industry  representatives  from  both  large  and 
small  business  interests;  congressional  staff;  contracting 
officers;  and  the  FAR  Board  of  Directors. 

ARWG  KEY  ISSUES 

Continuing  the  push  for  acquisition  reform  remains  an  issue  of 
central  importance  to  the  Congressional  goal  of  achieving  a  more 
efficient  government  and  getting  more  from  budget  dollars.  It  is 
of  central  importance  to  industry  also.  The  degree  to  which  the 
government  is  able  to  expand  its  sources  of  supply  to  acquire 
better  quality  and  less  costly  goods  and  services  (e.g.  by  removing 
costly  non-value  added  requirements)  clearly  will  be  a  benefit  to 
the  American  taxpayer  and  a  step  toward  greater  efficiencies  in  the 
government  buying  process. 

ARWG  firmly  believes  that  further  legislation  is  necessary  to 
fully  effect  the  fundamental  reforms  needed  to  ensure  the  efficient 
and  effective  conduct  of  Federal  Government  contracting. 

The  ARWG  recommendations  encompass  four  broad  categories: 

(1)      Additional  streamlining  and  simplification  measures. 
These  include: 

•  contract  close-out  streamlining 

•  certification  elimination 

•  elimination  of  non-standard  clauses 

•  simplified  solicitation 
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Each  of  these  issues  applies  across  the  entire  range  of 
government  procurement  actions.  Contracting  problems  are 
faced  by  all  companies  because  of  the  high  risk  investment 
currently  associated  with  defense  contracting  in  particular. 
While  an  "average"  contract  generally  doesn't  get  the 
attention  that  a  major  weapons  system  does,  the  non-value 
added  cost  on  each  individual  contract  in  terms  of  extra 
paperwork,  cost-of-money  and  inefficiency  totals  up  annually 
to  many  millions  of  dollars  in  taxpayer  money. 

For  example,  action  is  needed  to  ensure  sufficient  monies 
to  streamline  contract  closeout  without  having  to  shift  funds 
from  current  programs  and  also  to  prohibit  non-value  added 
paperwork  and  oversight  steps.  When  a  contractor  completes 
performance  on  a  contract  for  the  government,  the  final 
payments  due  the  contractor  are  withheld  by  the  government 
until  the  government  can  audit  the  contractor's  billings  and 
negotiate  final  payment  rates.  Typically,  this  process  takes 
four  or  five  years  and,  very  often,  as  many  as  seven  or  eight 
years.  One  member  company  waited  12  years  for  its  final 
payment  —  not  because  there  was  any  dispute  over  the  funds 
but  because  the  government  just  didn't  get  around  to 
completing  the  audit.  Fortunately,  administrative  actions  to 
address  this  issue  have  been  taken  recently  and  will  be 
discussed  later  in  the  testimony. 

•  Legislative  action  is  needed  to  eliminate  the  statutory  and 
regulatory  contractor/of feror  certification  requirements,  most 
of  which  are  not  really  necessary  to  ensure  the  lowest  price 
for  a  quality  product.  Certifications  generally  are  a  way  of 
providing  contracting  personnel  with  a  "comfort  factor,"  or  a 
double-check  on  information  that  is  otherwise  available,  but 
these  certifications  potentially  subject  contractors  to  severe 
criminal  and  civil  penalties  for  inadvertent  misstatements. 

Another  problem  for  businesses  is  the  compounding  of 
regulation  upon  regulation.  For  example.  Congress  may  pass  a 
law  which  requires  the  development  of  a  new  acquisition 
regulation  or  policy  by  the  Office  of  Federal  Procurement 
Policy.  After  this  is  issued,  each  service  or  agency  develops 
a  rule  or  regulation  which  is  its  interpretation  of  the 
federal  policy.  Their  subordinate  commands  do  the  same. 
These  agency  supplements  to  the  FAR  enable  the  agencies  to 
impose  unique  requirements  on  the  private  sector. 
Elimination  of  these  agency  supplements  would  be  a  major 
improvement  for  contractors;  we  believe  government  contracting 
officers  would  also  welcome  this  change. 

Another  contract  related  problem  is  what  could  best  be 
called  lapses  in  the  contracting  cycle.  When  a  company  is 
providing  a  product  or  service,  the  work  is  such  that  it  could 
span  more  than  one  fiscal  year  and  is  incrementally  funded  or 
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takes  the  form  of  a  basic  ordering  agreement  with  multiple 
tasks.  Because  of  the  flow  of  money  and  the  delays  in  the 
processing  of  contracts,  there  are  gaps  of  weeks  or  months 
between  the  end  of  one  task  and  the  beginning  of  the  new  one. 
Even  though  we  know  there  is  going  to  be  follow-on  work,  and 
that  the  money  is  available  and  contract  instruments  are  in 
process,  we  cannot  start  work.  For  small  businesses,  they 
cannot  afford  to  carry  individuals  on  overhead  and  often  must 
lay  people  off.  This  is  highly  disruptive  to  companies  and  to 
the  customer,  and  does  not  keep  a  team  together  for  the 
project.  One  solution  appears  to  be  fairly  simple  —  require 
contracting  officers  to  fully  utilize  the  Advance  Agreements 
part  of  the  Federal  Acquisition  Regulation.  This  clause 
allows  the  contracting  officers  to  authorize  precontract  costs 
for  work  that  is  going  to  be  performed.  The  problem  is, 
almost  no  contracting  officer  uses  this  clause  because  of 
reluctance  on  the  part  of  higher  echelon  commanders  to 
authorize  its  use.  The  proper  application  of  this  clause 
could  solve  many  contracting  problems,  especially  for  small 
businesses.  While  this  issue  is  mainly  administrative  in 
nature,  it  exemplifies  the  "culture"  that  will  be  difficult  to 
change.  Congress  can  facilitate  culture  change  by  legislation 
such  as  FASA,  and  even  more  so  by  not  overreacting  every  time 
a  contracting  officer  or  contractor  makes  a  judgement  with 
which  it  does  not  agree. 

(2)  Global  and  international  related  measures.  Included  in 
this  area  is  the  elimination  of  the  statutory  vestiges  of 
recoupment  of  non-recurring  cost.  In  the  highly  competitive 
global  marketplace,  recoupment  often  can  mean  a  20-30  percent 
competitive  disadvantage  to  U.S.  companies.  With  such  a 
disadvantage,  U.S.  companies  can  lose  sales  opportunities 
which  results  in  a  loss  of  U.S.  jobs,  less  U.S.  defense 
capability  and,  with  reduced  volume  due  to  the  loss  of  sales, 
a  higher  cost  to  U.S.  taxpayers  for  defense  products.  The 
Administration  supports  the  repeal  of  recoupment. 

(3)  Additional  commercial  items  procurement  measures.  We 
believe  that  no  government-unique  terms  and  conditions  should 
apply  to  purchases  of  commercial  products.  When  the 
government  acts  as  a  player  in  a  larger  commercial 
marketplace,  it  enjoys  the  same  protection  as  other  buyers  and 
needs  no  unique  protection.  Competition  ensures  that  the 
prices  and  terms  are  fair  and  reasonable,  and  that  product 
quality  meets  contract  requiremants. 

The  Congress  enacted  many  significant  commercial  product 
reforms  in  FASA.  While  FASA  was  a  first  good  step  in 
simplifying  the  process,  further  reforms  are  needed  to 
simplify  a  process  still  laden  with  laws,  regulations, 
procedures,  forms,  bureaucracy  and  culture  which  prevent  the 
government  from  raising  its  purchasing  system  to  a  world-class 
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standard.  Doing  business  the  "government  way"  creates  an 
artificial  distinction  between  commercial  and  government 
sales,  keeps  commercial  companies  out  of  government  sales,  and 
needlessly  wastes  taxpayers  money  on  non-value  added 
government -unique  provisions,  certifications,  and  audits. 
There  are  three  areas  we  believe  must  still  be  addressed  in 
any  acquisition  reform  measure: 

•  A  comprehensive  list  of  statutory  exemptions  for  commercial 
prime  contracts. 

The  benefits  that  could  be  gained  by  purchasing  a  commercial 
product  are  greatly  reduced  with  the  introduction  of  only  a 
few  government-unique  terms  and  conditions.  A  commercial  item 
purchased  by  the  government  cannot,  as  a  practical  matter,  be 
treated  differently  than  items  purchased  by  commercial 
customers . 

To  accommodate  these  government-unique  terms  and  conditions, 
new  systems  must  be  established,  causing  increases  in  costs 
and  delayed  schedules  —  and  the  company  becomes  less 
competitive  as  a  result.  Piecemeal  commercial  products  reform 
simply  will  not  reap  the  cost  savings  and  efficiencies  the 
government  needs  in  this  critical  budget  environment.  Indeed, 
attempting  to  specifically  waive  individual  elements  of 
existing  legislation  to  remove  all  barriers  to  the  integration 
of  the  commercial  and  defense  sectors  is  a  hit  or  miss 
process.  ARWG,  therefore,  recommends  a  more  global  approach 
that  would  expressly  supersede  any  other  provision  of  law  and 
would  require  the  acquisition  of  commercial  items  in 
accordance  with  commercial  terms,  conditions,  practices  and 
specifications  at  the  manufacturer's  commercial  prices. 
Commercial  companies  would  still  be  required  to  comply  with 
all  of  the  laws  that  apply  to  U.S.  businesses,  such  as  equal 
employment  opportunity,  minimum  wage  requirements,  and 
Securities  and  Exchange  Commission  regulations. 

If  waivers  cannot  be  addressed  on  this  global  basis, 
additional  prime  contract  barriers  such  as  rights  in  technical 
data,  cargo  preferences  and  Buy  American/Trade  Agreements 
provisions,  must  be  exempted. 

Also,  ARHG  would  like  to  emphasize  the  need  for  statutory 
relief  rather  than  simple  waiver  authority  for  the  executive 
branch.  We  have  found  that  where  waiver  authority  has  been 
available  to  the  Defense  Department,  for  example,  the 
department  has  been  reluctant  to  use  it,  particularly  when  the 
procuring  activity  is  required  to  elevate  approval  to  the 
Agency  Head  or  above.  It  can  take  years  to  secure  waiver 
approval . 
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•  ARWG  recommends  a  clear,  unambiguous  TINA  exemption. 
Industry  found  that  the  FASA  proposed  regulations  create 
different  treatments  for  qualifying  commercial  items  depending 
on  the  exception.  (FASA  created  a  "new  exception"  for 
commercial  items  and  a  "catalog  and  market  price"  exception 
for  commercial  items  already  existing  in  TINA.) 

Elimination  of  post-award  audits  for  commercial  product 
procurements.  FASA  grants  the  government  post-award  audits 
for  two  years  after  award  of  a  commercial  contract.  We 
believe  that  a  competitive  price  for  a  commercial  item  can  be 
established  by  market  research  techniques,  surveys  and  the 
like.  When  this  information  is  not  available,  the  vendor  can 
support  the  price  of  the  commercial  item  through  other 
objective  evidence,  such  as  customer  orders  and  invoices  and 
purchasing  agreements  with  other  customers.  We  believe  the 
government,  therefore,  can  adequately  determine  price 
reasonableness  prior  to  reaching  an  agreement  on  the  price  of 
a  commercial  product.  We  want  to  make  clear,  however,  that  if 
a  company  commits  fraud,  the  government  should,  and  will,  have 
full  rights  to  impose  the  penalties  under  current  commercial 
commerce  law.  Fraud  simply  cannot  be  tolerated  in  any 
marketplace. 

(4)  Small  business  and  other  items.  ARWG  supports  programs 
that  encourage  and  assist  small  businesses  (including  small 
disadvantaged  and  women-owned  businesses)  to  obtain  a  "fair 
share"  of  federal  procurement  opportunities.  Small  businesses 
and  small  disadvantaged  businesses  are  important  sources  of 
supply  to  the  Government.  Yet,  small  business 
disproportionately  feels  the  loss  of  business  revenue  and  the 
unique  burdens  placed  on  Government  suppliers.  These 
businesses  can  least  of  all  afford  to  bear  the  additional 
overhead  costs  (including  the  hiring  of  additional  employees 
or  lawyers  to  ensure  compliance)  associated  with  doing 
business  with  the  Government. 

FASA  included  many  significant  benefits  and  protections  for 
small  businesses  in  federal  contracting.  ARWG  believes  that 
more  can  be  done  by  making  permanent  the  Defense  Department's 
pilot  mentor  protege  program  and  extending  it  to  all 
government  agencies;  by  expanding  the  Defense  Department's 
comprehensive  subcontracting  test  program;  and  by  providing 
clearer  authority  to  civilian  agencies  for  their  own 
subcontracting  programs. 

In  addition,  legislation  should  be  enacted  that  authorizes 
sales  by  the  Defense  Department  of  low  dollar  value  plant 
equipment  to  incumbent  contractors. 

Attached  is  list  of  the  individual  items  which  fall  into  these 
broad  categories  (attachment  B)  .   A  copy  of  the  complete  ARWG 
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package  has  already  been  submitted  to  the  Committee.  This  package, 
however,  does  not  encompass  all  of  the  issues  that  industry  is 
pursuing.  Indeed,  there  are  several  coalitions  working  on 
additional  legislative  proposals  which  ARWG  will  support. 

Now  is  the  time  to  enact  additional  acquisition  reform 
initiatives  that  will  bring  us  even  closer  to  the  streamlining 
goals  we  all  share. 

II.   THE  FEDERAL  ACQUISITION  REFORM  ACT  OF  1995  (H.R.  1670) 

Turning  to  the  bill  introduced  by  Chairman  Floyd  Spence  and 
Chairman  Bill  dinger  (House  Government  Reform  and  Oversight 
Committee) ,  the  Federal  Acquisition  Reform  Act  of  1995  (H.R.  1670) 
is  a  vehicle  for  further  Congressional  action  on  acquisition 
reform.  ARWG  is  strongly  supportive  of  many  provisions  in  this 
legislation  —  those  provisions  alone  push  the  envelope  of 
acquisition  reform  further  than  ever  before.  Other  areas  have 
promise,  but  may  need  further  refinements  to  achieve  your 
articulated  intentions.  The  bill  went  through  one  set  of  changes 
when  added  as  an  amendment  to  the  Defense  Authorization  bill  (H.R. 
1530)  in  June,  and  again  last  week  in  the  Government  Reform  and 
Oversight  Committee. 

Outlined  below  are  our  comments  on  key  elements  in  H.R.  1670. 

ARWG  Principles  on  HR  1670 

Among  the  more  difficult  tasks  is  looking  at  specific 
legislative  proposals  and  determining  whether  to  recommend  to  the 
various  associations  and  to  their  member  companies  to  support  or 
oppose  specific  provisions.  Since  HR  1670  was  approved  in  final 
form  by  the  Government  Reform  and  Oversight  Committee  only  last 
Thursday,  it  has  been  impossible  to  fully  analyze  the  148  pages  of 
amendments  to  existing  procurement  laws  in  order  for  the 
associations  to  reach  a  final  conclusion  on  the  legislation. 

ARWG  has  been  given  the  opportunity  to  discuss  with  members 
and  staffs  of  the  Government  Reform  and  Oversight  Committee  and  the 
National  Security  Committee  their  intent  in  putting  forward  this 
legislation.  We  have  also  seen  several  drafts  of  various  amended 
sections  of  the  legislation.  We  very  much  appreciate  the 
opportunity  we  have  already  had  to  work  with  the  committees  and 
your  staffs  to  understand  the  policy  direction  you  seek  for  the 
legislation,  to  provide  our  assessment  of  the  impact  of  the 
proposed  changes  on  the  current  system,  and  to  offer  our 
suggestions.  We  believe  that  process  has  benefitted  both  sides.  In 
light  of  these  exchanges,  we  believe  we  can  continue  to  provide 
your  committee  with  meaningful  comments  on  the  legislation. 
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Several  ARWG  associations  and  member  companies  have  looked 
carefully  at  versions  of  HR  1670  that  predate  the  dinger 
substitute  amendment  approved  by  the  Government  Reform  and 
Oversight  Committee  on  July  27  and  concluded  that  the  specific 
texts  did  not  appear  to  implement  the  sponsors'  expressed  intent. 
We  hope  that  this  Committee,  and  the  Government  Reform  and 
Oversight  Committee,  will  continue  to  refine  the  text  to  make  the 
sponsor's  intent  explicit. 

Competition  (Title  I^ 

Title  I  of  HR  1670  as  approved  by  the  House  Government  Reform 
and  Oversight  Committee  amends  several  key  provisions  of  current 
law  —  basically,  the  provisions  of  the  Competition  in  Contracting 
Act  and  related  provisions  that  were  incorporated  into  dual 
conforming  statutes  for  Defense  and  for  the  civilian  agencies  in 
1984,  and  for  government-wide  applicability  in  the  Office  of 
Federal  Procurement  Policy  Act  in  1988. 

As  we  noted  in  our  June  21,  1995  letter  to  Chairman  dinger 
and  other  members  of  the  House,  ARWG  continues  to  support  the 
concept  of  providing  government  agencies  with  the  option  of 
conducting  procurements  utilizing  something  less  than  "full  and 
open  competition,"  as  traditionally  defined,  while  still 
maintaining  the  key  attributes  of  full  and  open  competition.  A 
copy  of  the  ARWG  proposed  competition  process  is  attached 
(attachment  C) . 

Our  purpose  in  developing  this  proposal  is  to  outline  a 
process  which  at  the  outset  maintains  the  intent  of  full  and  open 
access  to  bidding  and  contracting  opportunities.  At  the  same  time, 
the  initiative  reflects  the  need  for  the  government  to  conduct 
competitions  in  the  most  efficient  and  effective  manner  and,  in 
doing  so  provide,  potential  bidders  and  contractors  with 
information  on  their  qualifications  at  the  earliest  opportunity. 

ARWG  members  all  agree  that  it  is  a  waste  of  time  and  valuable 
resources  to  compete  for  federal  procurements  in  which  they  have  no 
viable  chance  of  winning.  Competition  in  the  federal  marketplace 
should  be  aggressively  pursued,  but  when  a  contractor  may  not  be  in 
a  viable  position  to  win  a  contract  award  that  contractor  needs  to 
be  told  promptly,  be  given  a  thorough  debriefing  and  allowed  to 
decide  whether  to  pursue  the  procurement. 

ARWG  has  supported  a  process  which  includes  a  "pre-offer" 
phase  in  which  the  agencies  would  be  required  to  provide  a  clear 
and  sufficient  notice  of  their  intent  to  issue  a  solicitation.  The 
notice  should  include  a  reasonably  detailed  synopsis  of 
requirements  as  well  as  the  criteria  on  which  both  an  early 
narrowing  of  the  competitive  range  and  the  final  source  selection 
determinations  will  be  based.  The  notice  could  also  specify  that 
the   agency   will   require   brief   statements   of   interest/ 


355 


qualifications  from  firms  wishing  to  participate  in  the 
solicitation.  The  notice  must  also  include  an  announcement  of  any 
agency  intent  to  seek  to  limit  the  competitive  range  in  the  post- 
offer  phase,  and  the  criteria  on  which  such  a  down-select  decision 
will  be  made. 

There  are  numerous  examples  under  current  law  in  which  the 
Congress,  and  the  procurement  community,  have  recognized  legitimate 
circumstances  when  procurements  using  procedures  "other  than  full 
and  open"  competition. 

For  example,  current  law  clearly  allows  agencies,  under 
specific  procedures,  to  restrict  competition  to  bidders  who  have 
"prequalif ied"  to  meet  legitimate  agency  requirements.  In  addition, 
last  year,  as  part  of  the  Federal  Acquisition  Streamlining  Act 
(FASA) ,  Congress  enacted  the  simplified  acquisition  threshold  of 
$100,000  and  provided  that  procurements  below  that  threshold  must 
generally  be  reserved  exclusively  for  small  business. 

The  legislation  provides  for  a  pre-award  debriefing,  and  the 
information  gained  from  the  debriefing  could  provide  the  basis  of 
a  protest.  ARWG  shares  the  committees'  intent  that  all  offerors  who 
are  excluded  from  the  competitive  range  are  entitled  to  a 
debriefing  from  the  agency  regarding  the  basis  of  the  agency's 
decision.  The  timing  is  the  key  issue  dividing  us;  to  be  effective, 
we  believe  all  who  are  excluded  from  the  competitive  range  must  be 
debriefed  at  the  time  the  down-select  decision  is  made,  unless 
there  are  reasons  clearly  spelled  out  in  advance  in  the 
regulations. 

With  respect  to  the  verification  provisions  of  the  legis- 
luetin,  we  have  had  a  number  of  discussions  with  staff  about  our 
concerns  with  changes  from  the  current  system.  Although  we  have  not 
completed  an  analysis  of  the  Government  Reform  and  Oversight 
Committee's  proposal  in  this  area,  we  believe  our  major  concerns 
have  been  addressed  in  the  legislation. 

On  a  closely  related  matter  in  Title  I,  we  have  repeatedly 
expressed  concerns  about  the  significant  delegation  of  authority  to 
the  Executive  Branch  to  write  regulations  to  define  the  procurement 
system  that  is  to  result  from  the  enactment  of  this  legislation. 
Unlike  FASA,  which  last  year  delegated  authority  to  the  Executive 
Branch  to  remove  barriers  that  stood  in  the  way  of  expanding  the 
current  acquisition  system,  we  believe  this  legislation  delegates 
authority  to  the  Executive  Branch  to  write,  and  then  implement,  the 
basic  rules  of  a  new  acquisition  system.  As  we  noted  in  our 
discussion  of  the  still-in-progress  regulatory  implementation  of 
FASA,  the  ARWG/CODSIA  organizations  still  have  a  significant  number 
of  concerns  with  the  rules  and  with  the  rulemaking  process.  Our 
experiences  over  the  past  several  months  have  led  to  our  skepticism 
about  the  responsibilities  given  the  Executive  Branch  under  this 
legislation.  This  concern  is  further  exacerbated  by  the  provisions 
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in  title  I  which  grant  the  Executive  Branch  broad  powers  to  write 
virtually  unlimited  regulatory  exemptions  from  the  "open  access" 
provisions  of  law. 

Commercial  Items  (Title  II) 

ARWG  applauds  Chairmen  Spence  and  dinger  for  their  efforts  to 
make  further  reforms  in  the  area  of  commercial  items.  The 
introduced  version  of  H.R.  1670  on  commercial  items  is  a  solid 
legislative  proposal  that  significantly  advanced  the  initiatives 
that  Congress  began  more  than  five  years  ago  and  refined 
substantially  in  FASA. 

The  bill  favorably  addresses  critical  issues  in  the  area  of 
cost  or  pricing  data,  post-award  audits  and  cost  accounting 
standards.  We  fully  expect  that  these  proposed  changes  will  enhance 
the  government's  ability  to  buy  off-the-shelf  goods  and  services 
and  encourage  commercial  companies  to  enter  the  federal 
marketplace.  The  changes  also  will  have  a  positive  impact  on 
industry,  including  small  businesses. 

We  support  the  bill's  action  to  help  eliminate  several 
statutory  and  regulatory  certifications,  most  of  which  are  not 
necessary  to  ensure  the  government  that  it  is  receiving  fair  and 
reasonable  prices  for  quality  products.  We  suggest  broad  language 
be  used  which  prohibits  statutory  certifications  from  applying  to 
commercial  items  except  as  set  forth  in  this  bill. 

In  the  area  of  the  Truth  in  Negotiations  Act  (TINA)  ,  ARWG 
strongly  supports  the  provisions  fully  exempting  commercial  items 
from  TINA,  and  eliminating  post-award  audits  for  commercial  items. 
ARWG  argued  during  the  debate  on  FASA  that  a  clear  exemption  from 
TINA  for  commercial  items  was  needed  to  simplify  this  complex 
requirement.  Implementation  of  the  TINA  regulations  has  proven  that 
it  is  difficult  for  the  regulations  writers  to  understand  how  the 
various  statutory  exemptions  from  TINA  apply  to  commercial  items 
and  how  they  interact  with  each  other.  Also,  in  our  view,  FASA 
failed  to  help  simplify  commercial  item  acquisition  when  it 
included  a  two-year  post-award  audit  provision.  H.R.  1670 
correctly  eliminates  this  provision.  In  testimony  given  earlier 
this  year  on  procurement  reform  before  the  Government  Reform  and 
Oversight  Committee  on  February  28,1995,  the  General  Accounting 
Office  (GAO)  also  supports  fully  exempting  commercial  items  from 
TINA  and  deleting  the  FASA  imposed  post-award  audit  provision. 

While  FASA  was  a  step  forward  in  simplifying  the  acquisition 
of  commercial  items  and  may  appear  as  substantial  movement  in 
acquiring  commercial  items,  ARWG  believes  that  its  effects  will  not 
be  as  great  as  expected  without  further  statutory  changes  to 
eliminate  non-value  added  government-unique  clauses  from  the 
acquisition  of  commercial  items.  FASA  eliminated  certain  statutes 
to  commercial  item  acquisition  and  allowed  the  Executive  Branch  to 
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identify  additional  statutes  to  exempt  at  the  subcontractor  level. 
It  failed,  however,  to  eliminate  a  number  of  government-unique 
provisions  which  result  in  requirements  and  burdens  that  are  at 
cross  purposes  with  commercial  businesses  competing  in  a  global 
environment. 

ARWG  believes  that  no  government-unique  terms  and  conditions 
should  apply  to  purchases  of  commercial  items.  When  the  government 
acts  as  a  player  in  a  larger  commercial  marketplace,  it  enjoys  the 
same  protection  as  other  buyers  and  needs  no  unique  protection. 
Competition  ensures  fair  and  reasonable  prices,  and  that  product 
quality  meets  contract  requirements.  We  believe  that  H.R.  1670 
should  provide  that  no  other  statutory  acquisition  requirements  are 
mandatory  for  the  acquisition  of  commercial  items  except  as 
specifically  identified  in  this  bill,  and  that  any  post-enacted 
statutory  requirements  otherwise  applicable  to  acquisitions  by  the 
government  shall  be  inapplicable  to  acquisition  of  commercial  items 
except  to  the  extent  that  such  law  expressly  states  otherwise. 

While  some  changes  may  have  to  be  made  to  accommodate 
legitimate  concerns  that  have  been  raised  by  some  of  the  agency 
oversight  activities,  any  amendment  that  would  simply  cap  the  use 
of  simplified  acquisition  procedures  for  commercial  items  at 
$100,000  would  make  virtually  no  change  to  current  law. 

Government  Reliance  on  the  Private  Sector  (Title  III) 

Driven  by  severe  budgetary  pressures,  cities,  counties  and 
states  across  the  nation  are  rapidly  turning  to  the  private  sector 
to  provide  services  of  every  conceivable  kind,  recognizing  as  they 
do  that  the  outsourcing  of  government  services  saves  money  and 
often  improves  the  quality  of  services.  These  governments  also 
have  recognized  that  there  are  scores  of  functions  performed  by 
government  personnel  that  government  simply  doesn't  need  to  perform 
and  that  the  private  sector  could  provide  efficiently.  Since  we 
know  that  growing  jobs  in  the  private  sector  is  the  key  to  our 
nation's  economic  well  being,  it  only  follows  that  a  course  of 
aggressive  outsourcing  serves  the  interests  of  the  government  and 
its  taxpayers. 

The  Office  of  Management  and  Budget  (0MB)  estimates  that  there 
are  as  many  as  500,000  federal  positions  that  could  be  contracted 
out.  0MB  studies  and  others  have  shown  that  for  each  federal 
position  converted  to  the  private  sector,  the  government  saves  an 
estimated  $10,000  annually.  Thus,  it  is  easy  to  see  how  an 
aggressive  outsourcing  initiative  could  result  in  cost  savings  of 
billions  of  dollars  annually. 

ARWG,  therefore,  applauds  this  bill  for  its  strong  statement 
in  support  of  reliance  on  the  private  sector  for  goods  and  services 
needed  in  the  government.  For  the  first  time  in  our  history,  you 
have  placed  in  statute  an  explicit  policy  to  rely  on  the  nation's 
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private  sector.  There  can  be  no  question  that  the  development  of 
capabilities  in  the  private  sector,  rather  than  the  public  sector, 
is  in  the  nation's  best  interest.  As  the  resources  of  the 
government  decrease,  this  is  a  fitting  time  to  assure  that  the 
government  is  operating  in  its  proper  role  and  utilizing  existing 
private  sector  resources  for  non-governmental  functions. 

ARWG  strongly  supports  this  provision  and  hopes  to  work  with 
the  Committee  to  develop  follow-on  legislation  to  establish 
necessary  enforcement  mechanisms  to  ensure  that  this  reliance  on 
the  private  sector  is  fully  embraced  by  all  agencies. 

While  we  applaud  this  statutory  statement,  we  must  remind  the 
Committee  that  we  need  to  grapple  with  the  linchpin  issues  of 
piiblic-private  competitions  and  the  validity  and  fairness  of  the 
current  cost-comparison  process.  By  any  measure,  the  current 
process  fails  to  adequately  account  for  government  costs,  and  skews 
the  selection  away  from  the  private  sector.  As  a  side  note,  ARWG 
commends  this  Committee  for  tackling  the  issues  of  privatization 
within  the  Department  of  Defense  by  repealing  the  60/40  rule, 
effective  December  31,  1996. 

Elimination  of  Certain  Certification  Recmirements  (Title  III) 

ARWG  whole-heartedly  endorses  this  provision  as  a  benchmark 
for  elimination  of  non-value  added  administrative  burdens.  This 
section  adopts  the  essence  of  the  ARWG  recommendation  to 
statutorily  prohibit  the  regulatory  implementation  of  unnecessarily 
burdensome  non-statutory  certifications.  While  maintaining  the 
integrity  of  compliance  requirements,  the  bill  also  repeals  four 
statutory  certifications  pertaining  to  requests  for  equitable 
adjustments,  contractor  inventory  control  systems,  payments  to 
influence  federal  transactions,  and  the  Drug  Free  Workplace  Act. 

ARWG  believes  that  additional  statutory  certifications  could 
be  eliminated.  We  have  already  provided  the  committee  with  an 
updated  list  of  certifications  currently  required  by  statute  or 
regulation. 

International  Competitiveness  (Title  III) 

In  the  area  of  global  and  international  measures,  we  are 
pleased  to  see  the  long  called  for  provision  to  repeal  the 
recoupment  of  non-recurring  costs  —  this  is  a  key  ARWG 
recommendation.  In  the  highly  competitive  global  marketplace, 
recoupment  often  can  mean  a  20-30  percent  competitive  disadvantage 
to  U.S.  companies.  The  repeal  of  this  statutory  requirement  will 
greatly  enhance  the  competitive  capability  of  international  defense 
manufacturers . 

Recoupment  charges  raise  the  price  of  U.S.  products.  While 
these  charges  may  have  made  sense  during  the  Cold  War  era  when  the 
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U.S.  dominated  the  world  defense  market,  today  there  are 
competitors  for  most  products  that  the  U.S.  is  willing  to  allow  its 
contractors  to  sell  overseas.  The  U.S.  taxpayer  and  the  Department 
of  Defense  will  benefit  significantly  from  an  export  sale  of 
defense  equipment,  including  increased  employment  and  tax  revenues 
and  decreased  unit  costs  for  the  same  equipment  being  purchased  by 
the  U.S.  government.  If  a  sale  is  lost  because  of  the  higher  price 
effects  resulting  from  recoupment  charges,  then  none  of  these 
benefits  is  realized. 

Procurement  Intearitv  (Title  III) 

In  FASA,  the  Congress  acknowledged  the  plethora  of 
overlapping,  redundant  and  conflicting  laws  on  the  subject  of 
ethics  and  integrity  in  government  contracting  and  the  employment 
limitations  associated  with  conflicts-of-interest  in  this  area. 
This  was  a  good  beginning,  but  there  remains  much  more  that  can  and 
should  be  done  in  order  to  let  people  perform  their  jobs  in  an 
efficient  and  value-added  manner  without  having  to  spend  time  on 
non-value  added  certifications,  training  sessions,  and  self- 
protective  actions  and  documentation. 

ARWG  fully  supports  initiatives  both  within  the  government  and 
industry  to  enhance  the  ethical  and  efficient  functioning  of  the 
acquisition  process.  Over  the  years,  however,  too  many  overlapping 
statutes  have  been  enacted,  aimed  at  preventing  the  same  kinds  of 
abuse  but  with  different  restrictions.  Enactment  of  the  changes  in 
H.R.  1670  will  go  a  long  way  toward  achieving  a  truly  streamlined 
reform  in  ethics  and  conflict  of  interest  statutes  and  redundant 
post  employment  laws.  ARWG  supports  the  provisions  repealing 
onerous  reporting  requirements  and  duplicative  conflict  of  interest 
statutes  and  replacing  them  with  broad  protections  for  source 
selection  and  proprietary  information. 

H.R.  1670  would  promote  understandable  government-wide 
standards  that  are  not  only  rigorous,  but  readily  understood  and 
enforceable.  Replacing  the  existing  patchwork  of  complex, 
overlapping  rules  with  a  simpler,  less  burdensome  structure  is  long 
overdue.  The  result  of  these  changes  is  certain  to  be  a  movement 
toward  more  healthy,  open  and  substantively-based  communications 
between  the  buyer  and  seller,  which  has  been  unduly  inhibited  in 
recent  years. 

ARWG  is  aware  that  the  version  of  Procurement  Integrity 
legislation  in  H.R.  1670,  as  marked  up  the  Government  Reform  and 
Oversight  Conmittee,  and  in  the  House  passed  FY  96  defense 
authorization  bill  (H.R.  1530) ,  differs  from  the  version  that  was 
initially  included  in  H.R.  1670.  The  initial  version  of  H.R.  1670 
provides  the  strongest  protections  for  the  government's  interests 
while  preserving  the  rights  of  U.S.  citizens,  whether  they  be 
employed  by  the  government  or  by  a  private  contractor,  to  be 
considered  innocent  until  proven  guilty  of  wrongdoing. 
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The  changes  which  have  been  made  to  this  portion  of  the  bill 
delete  some  key  protections  for  individual  citizens.  Specifically, 
the  standard  for  a  violation  has  been  changed  from  "knowingly  and 
willfully"  to  "knowingly;"  maximum  imprisonment  has  been  increased 
from  five  years  to  15  years;  and  the  standard  of  proof  has  been 
changed  from  the  more  rigorous  "clear  and  convincing  evidence"  to 
the  "preponderance  of  the  evidence"  standard.  ARWG  believes  that 
these  changes  are  inappropriate  and  unjustified.  We  endorse  only 
the  original  version  of  the  bill  in  these  respects. 

Penalties  of  up  to  15  years  in  prison  are  excessive  for  an 
information  protection  law.  Currently,  15-year  prison  sentences  are 
reserved  for  such  crimes  as  armed  robbery  and  wrongful  distribution 
of  amphetamines;  a  five-year  maximum  sentence  is  available  for  such 
crimes  as  making  false  official  statements  and  obstructing  justice, 
which  are  much  more  comparable  to  a  procurement  integrity 
violation. 

Bid  Protest  and  Contract  Disputes  fTitle  IV) 

One  of  the  areas  of  heightened  attention  is  the  proper  role 
for,  and  access  to,  protests.  Protests  are  an  unfortunate,  but 
very  necessary  part  of  the  federal  acquisition  system,  in  and  of 
themselves,  they  serve  as  a  valuable  check  on  the  actions  of 
government  to  ensure  that  the  system  is  fair,  open  and  consistently 
applied  to  all.  In  our  view,  it  is  not  a  question  of  whether  there 
needs  to  a  be  a  protest  system  in  the  federal  acquisition  system, 
but  rather  what  protest  mechanisms  are  the  most  effective.  It  is 
critical  to  recognize  that  the  protest  provisions  of  current  law 
and  regulations  are  only  a  part  (and  a  very  small  part)  of  the 
entire  federal  acquisition  system.  Rather  than  looking  at  protests 
as  a  stand  alone  matter,  we  must  look  more  deeply  into  the  earlier 
in  time  requirements  development  and  contract  formation  processes 
to  identify  root  causes  for  why  protests  are  filed.  Bid  protests 
are  only  one  part  of  the  broader  procurement  process  and  with 
improvements  of  the  acquisition  system  will  come  a  reduced  use  of 
the  protest  system.  Yet  the  protest  process  now  in  place  can  still 
be  made  more  efficient. 

ARWG  strongly  endorses  the  use  of  alternative  dispute 
resolution  mechanisms  and  the  establishment  of  sanctions  for 
frivolous  protests.  ARWG  has  provided  committee  staff  with  an 
alternative  that  builds  on  the  language  in  H.R.  1670.  This 
alternative  focuses  on  a  four-phase  approach  (see  attachment  D) 
which  includes:  (l)  prompt  and  detailed  debriefings  (as  called  for 
in  FASA) ;  (2)  objective,  senior-level  agency  review;  (3)  board- 
supervised  alternative  disputes  resolution  (ADR)  process;  and  (4) 
board-conducted  quasi  judicial  process. 

Title  IV  of  H.R.  1670  addresses  the  streamlining  of  the 
disputes  resolution  process.  This  is  a  subject  of  vital  interest 
to  all  parties  involved  in  the  acquisition  process.    In  the 
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interest  of  economy  and  efficiency,  streamlining  of  the  current 
process  is  both  timely  and  appropriate.  However,  expediency  should 
not  be  accomplished  at  the  expense  of  fairness.  Needlessly 
adversarial  and  procedurally-encumbered  adjudicating  procedures 
which  waste  the  resources  of  all  parties,  and  disrupts  the 
acquisition  process  -  particularly  source  selections  -  due  to 
trivial,  nonprejudicial  error,  are  a  luxury  the  process  can  no 
longer  bear. 

ARWG  believes  that  the  legal  and  proceedings  costs  of  protests 
are  a  reasonable  and  necessary  business  expense,  but  such  costs 
should  not  be  reimbursable  under  government  contracts  when  the 
protest  in  issue  is  either  frivolous  or  has  been  pursued  in  bad 
faith.  Moreover,  the  costs  incurred  by  a  prevailing  protestor  in 
preparing  and  submitting  a  proposal  to  the  government  should  be 
reimbursed  when  the  adjudicating  forum  determines  that  the 
government  had  acted  arbitrarily,  capriciously  or  contrary  to  law 
or  regulation,  resulting  in  substantial  and  prejudicial  harm  to  the 
protester.  Title  IV  appears  to  adopt  this  view,  but  does  not 
address  arbitrary  or  capricious  action  as  a  basis  for  such  redress. 

There  is  a  rebuttable  presumption  that  the  challenged 
government  actions  were  not  arbitrary,  capricious,  or  in  violation 
of  law  or  regulation,  as  reflected  in  Title  IV.  Title  IV  does 
properly  provide  an  opportunity,  albeit  limited  within  the 
discretion  of  the  adjudicating  forum  "to  the  extent  consistent  with 
economy,  efficiency,  and  fairness,"  to  go  beyond  the  agency  written 
record  by  means  of  appropriate  discovery. 

We  support  the  formulation  in  Title  IV  that  does  not  deny 
offerors  and  bidders  access  to  the  bid  protest  process  merely 
because  the  procurement  at  hand  is  under  the  threshold  for 
simplified  acquisitions  or  is  a  procurement  for  a  commercial 
product  or  service.  To  have  done  otherwise  would  unfairly 
disenfranchise  a  universe  of  predominantly  small  and  small 
disadvantaged  business  concerns.  Offsetting  this,  in  the  interest 
of  efficiency  and  economy,  is  provision  for  simplified  rules  in  the 
case  of  procurements  of  $20,000,000  or  less.  While  ARWG  endorses 
simplified  procedures  for  smaller  dollar  valued  actions,  we  have 
adopted  a  position  that  the  specific  threshold  for  access  to  the 
full  board  procedures  should  be  set  much  lower. 

Title  IV  provides  in  appropriate  circumstances  for  suspension 
of  awards,  suspension  of  contract  performance,  and  continuation  of 
the  procurement  process  short  of  contract  award  in  the  face  of  a 
protest.  However,  and  most  importantly,  it  provides  for  an  agency 
override  under  certain  circumstances  when  there  is  an  appropriate 
agency  head  determination  and  notice.  The  Acquisition  Reform 
Working  Group  believes  these  provisions  to  be  consistent  with  the 
interests  of  all  parties  and,  at  the  same  time,  protective  of  the 
rights  of  the  protester  and  the  apparent  successful  offeror  or 
bidder.    However,  we  are  concerned  that  the  authority  of  the 
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government  to  proceed  with  award  or  to  continue  contract 
performance  not  serve  as  the  basis  to  deny  the  prevailing  protester 
a  fair  and  proper  remedy  because  of  the  intervening  costs  incurred 
by  the  government. 

In  the  case  of  a  frivolous  protest,  the  authority  to  hold  the 
protester  accountable  to  the  government  for  expenses  incurred 
should  be  limited  to  those  expenses  deemed  to  be  "reasonable." 

ARWG  supports  the  provisions  in  Title  VI  pertaining  to  the  use 
of  alternative  disputes  resolution.  However,  past  experience 
suggests  that  the  Board  will  be  disinclined  to  pursue  this  approach 
if  the  parties  do  not  agree  to  be  bound  by  the  outcome.  Title  IV 
does  not  address  that  issue,  which  is  important  because  there  is  a 
prevailing  issue  as  to  whether  the  government  is  bound  by 
arbitration  (absent  its  consent) . 

In  prior  testimony  and  in  correspondence,  ARWG  has  stated  that 
greater  emphasis  should  be  placed  on  the  resolution  of  bid  protests 
through  an  agency  disputes  process  involving  an  ombudsman  or  senior 
official  —  at  least,  as  an  initial  first  step.  Title  IV  does  not 
focus  on  this  aspect  of  the  process.  It  would  be  beneficial  if 
Title  IV  requires  the  FAR  to  promulgate  procedures  and  regulations 
governing  agency-level  bid  protests,  like  the  Army  Materiel 
Command,  so  that  the  process  would  be  more  formalized,  more 
objective,  and  would  provide  for  a  meaningful  review  and  assessment 
above  the  level  of  the  contracting  officer. 

ARWG  also  has  supported  the  continued  jurisdiction  of  the 
Federal  district  courts  and  the  U.S.  Court  of  Federal  Claims  as 
provided  for  in  Title  IV.  While  Title  IV  addresses  many  other 
issues  which  are  integral  to  this  subject,  such  as  the 
consolidation  of  the  civilian  agency  boards,  the  standard  of  review 
for  the  GSBCA  under  the  Brooks  Act,  the  role  and  mission  of  the 
GAO,  ARWG  has  not  yet  reached  a  consensus  on  these  matters. 

Consensus  Recmlations 

In  some  of  our  recommendations  related  to  H.R.  1670 
(especially  in  Title  I),  we  have  compromised  our  own  and  your 
aversion  to  being  overly  prescriptive  in  statutory  language  and 
direction  to  the  Executive  Branch.  Our  position  is  a  result  of  our 
real-world  experience  with  the  conversion  process  from  law  to 
regulations.  The  trend  in  the  implementation  of  FASA  regulations 
IS  a  case  in  point,  where  the  regulation  writers  have  proven  to  be 
very  conservative  and  traditional  in  some  of  the  key  areas.  in 
short,  we  believe  specific  legislative  guidance  in  certain  areas  is 
necessary  to  ensure  a  clear  understanding  by  regulators  of 
congressional  vision  and  intent. 

Furthermore,  it  is  our  strong  belief  that  the  impacts  of  the 
change  in  the  competition  standard  in  Title  I  are  so  far-reaching 
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and  diverse  that  a  consensus  rulemaking  process  represents  the  best 
means  for  developing  an  effective,  fair  and  comprehensive  rule.  We 
urge  that  you  include  in  the  legislation  a  requirement  that  a 
consensus  rulemaking  process  be  implemented  for  the  development  of 
the  regulations  pertaining  to  Title  I  of  the  bill. 

IZI.   EZECOTIVB  BRANCH  ACQUISITION  REFORM  INITIATIVES 

Military  Specifications  and  Standards 

During  1994,  DOD  made  two  significant  regulatory  moves  on 
their  own  to  enhance  their  access  to  commercial  technologies  and 
processes.  In  February  1994,  then  Under  Secretary  of  Defense  for 
Acquisition  and  Technology  John  Duetch  moved  to  implement  the  ISO- 
9000  Commercial  Quality  Standards.  In  June  1994,  then  Deputy 
Secretary  of  Defense  William  Perry  announced  the  elimination  of 
over  30,000  military  specifications  that  should  streamline  the 
process.  The  cultural  change  needed,  however,  remains  an 
impediment  to  implementing  this  commercial  quality  process. 
Furthermore,  we  have  not  yet  seen  the  full  departmental 
implementation  of  the  contract  regulations  regarding  milspecs. 

Contract  Close-Out 

Earlier  this  month.  Director  of  Defense  Procurement  Eleanor 
Spector  issued  a  class  deviation  from  the  FAR  to  increase  the  use 
of  quick  close-out  procedures  in  defense  contracts.  Such 
procedures  require  the  release  of  75  percent  of  all  fee  withholds 
on  completed  cost-type  contracts  and  allows  release  of  up  to  90 
percent  of  all  withholds  in  certain  circumstances.  As  mentioned 
previously,  ARWG  has  been  a  proponent  of  quick  contract  close-out 
and  worked  closely  with  the  Administration  on  the  language.  The 
class  deviation  should  eliminate  the  need  for  industry  to  pursue 
legislative  action  on  contract  close-out,  as  originally  recommended 
by  ARWG.  We  very  much  appreciate  the  Department's  work.  A  FAR 
case  to  make  these  changes  applicable  government-wide  was  recently 
published  for  comment. 

Low  Value  Property 

Mrs.  Spector  also  recently  authorized  a  class  deviation  from 
the  FAR  recordkeeping  and  inventory  requirements  for  special 
tooling,  special  test  equipment  and  plant  equipment  with  an 
acquisition  of  $1,500  or  less.  The  deviation  still  holds  defense 
contractors  accountable  for  such  government  property  (termed  "low 
value  property")  but  relieves  them  of  the  requirement  to  track  the 
equipment,  thus  eliminating  the  need  to  perform  periodic  physical 
inventories.  Low  value  property  represents  over  75  percent  of  the 
items  of  government  property  held  by  contractors,  but  accounts  for 
only  a  small  percentage  of  the  value.   ARWG  has  sought  action  in 
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this  area  and  is  pleased  with  the  class  deviation  which  will 
significantly  help  reduce  costs, 

FAR  Rewrite 

In  the  past  several  years,  the  impetus  for  comprehensive 
reform  of  the  acquisition  process,  long  called  for  by  the  private 
sector,  has  grown  in  both  the  legislative  and  executive  branches. 
Industry  is  encouraged  by  the  fact  that  this  Congress  and 
Administration  have  taken  many  bold  steps  toward  "reinventing"  the 
federal  procurement  process. 

Industry  believes  that  a  clear,  focused,  objective  for  a  FAR 
rewrite  initiative  should  be  "a  reinvention  of  the  buyer-seller 
relationship  for  the  21st  century."  The  goal  of  this  initiative 
would  be  a  reinventing  of  the  FAR  system,  as  opposed  to  simply 
rewriting  the  FAR.  This  objective  is  an  important  element  of 
meaningful  acquisition  reform  and  culture  change. 

Development  of  the  FAR  as  a  single,  government-wide 
regulation,  beginning  in  1978,  involved  over  300  man-years  of 
effort  by  the  government  teams  alone,  and  several  hundred  more  man- 
years  on  comments  and  revisions.  Knowing  that,  it  is  disturbing  to 
hear  proposals  to  rewrite  the  FAR  in  six  months,  or  to  reduce  the 
FAR  to  a  set  of  guiding  principles. 

To  achieve  the  balanced  approach  to  change  that  we  all  desire, 
industry  recommends  a  comprehensive  evaluation  of  the  FAR  system 
and  process  by  a  joint  government/ industry  commission.  The 
commission  should  perform  the  following: 

First,  a  thorough  examination  of  the  FAR  system  and  the 
process  by  which  all  guidance  is  promulgated.  This  would 
include  the  organization,  authorities,  public-private 
interactions,  management  discipline,  priority  setting 
mechanisms  and  other  important  elements  of  the  FAR 
architecture. 

•  Second,  a  thorough  examination  of  the  multiple  formal  and 
informal  rules,  both  mandatory  and  discretionary.  The  review 
should  include  both  primary  or  top  level  documents,  e.g.  the 
FAR,  as  well  as  supplements,  policy  directives,  standard 
operating  procedures,  "how  to"  manuals,  and  other  guidance 
documents.  The  Contracting  Officer's  ability  to  exercise 
independent  judgment  and  to  be  innovative  is  impacted  by  all 
of  these. 

The  commission  should  provide  specific  recommendations  for 
both  of  these  related  tasks  defined  in  terms  of  policy, 
organization,  and  system/process  changes. 
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Industry  envisions  the  work  of  this  commission  to  be  a  one- 
year  effort.  Its  members  should  include  an  equal  number  of  senior 
government  and  private  sector  contracting  experts  (for  example, 
senior  executive  level/vice  presidents  of  contracts) .  The  DOD 
Advisory  Panel  on  Codifying  and  Streamlining  Acquisition  Law 
approach  (established  in  the  FY  1991  Defense  Authorization  bill)  is 
instructive,  both  as  to  the  appointment  of  commission  members  and 
the  thorough  scope  of  review. 

An  important  aspect  of  this  systemic  review  is  the  need  to 
address  the  structure,  basically  assessing  the  concepts  of 
mandatory,  non-mandatory,  and  statutorily  mandated  FAR 
requirements,  keeping  in  mind  that  federal  procurement  must  be 
conducted  with  "integrity,  fairness,  and  openness."  This 
fundamental  principle  may  be  compromised  or  sacrificed  if  well- 
established  policies,  procedures,  practices,  clauses  and  forms  are 
eliminated  from  the  FAR. 

In  looking  at  the  FAR  system,  the  commission  should  evaluate 
the  FAR  process.  The  FAR  is  not  a  static  document  to  be 
"rewritten"  once  and  declared  a  success.  Rather  it  is  constantly 
modified  to  reflect  changes  in  law,  policy,  and  experience.  We 
believe  the  current  process  of  modifying  the  FAR  is  obsolete  and 
unresponsive  to  its  customers  (the  public  and  the  government) . 

An  example  of  the  need  for  evaluation  of  the  FAR  process  is 
the  significant  numbers  of  open  FAR  cases,  some  dating  back  more 
than  four  years,  that  could  benefit  both  government  and  industry  by 
clarifying  long-standing  confusion  in  language  or  interpretation. 
Such  cases  need  to  be  brought  to  a  reasonable  conclusion.  Over 
fifty  percent  of  open  cases  are  more  than  two  years  old.  That  is 
longer  than  the  entire  life  cycle  of  many  industrial  products.  The 
FAR  process  is  seriously  overburdened  with  serial  steps,  excessive 
coordination  and  independent  bureaucratic  structures,  and 
ultimately,  no  true  accountability  for  results  (quality,  relevance, 
timing) .  Therefore,  a  FAR  system  reinvention  must  be  accompanied 
by  an  equally  vigorous  effort  to  put  flexibility,  responsiveness 
and  accountability  into  the  process  by  which  the  FAR  is  modified. 

Upon  completion  of  the  commission's  research,  and  based  on  its 
conclusions,  the  recommended  structure  and  process  should  become 
the  basis  for  a  comprehensive  rewrite  of  the  FAR. 


COMCLUSION 

Again,  the  Acquisition  Reform  Working  Group  would  like  to 
thank  the  Committee  for  this  opportunity  to  testify.  We  recognize 
that  it  would  be  easy  to  rest  on  last  year's  laurels  —  especially 
since  this  Committee  did  yeoman's  work.  More,  however,  remains  to 
be  done  in  order  to  promote  an  acquisition  system  that  can  move  the 
government  and  industry  into  the  21st  Century. 

We  appreciate  the  willingness  of  the  Committee  to  reach  out  to 
industry  in  developing  acquisition  streamlining  measures.  We  look 
forward  to  continuing  the  dialogue. 
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Acquisition  Reforin  Working  Group 

Aerospace  Industries  Association 

American  Defense  Preparedness  Association 

American  Electronics  Association 

Contract  Services  Association 

Electronic  Industries  Association 

National  Security  Industrial  Association 

Professional  Services  Council 

Shipbuilders  Council  of  America 

U.S.  Chamber  of  Commerce 
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ATTACHMENT   B. 

1995  ARWG  AGENDA 

1.  Contract  Close-Out  Streamlining 

2.  Simplifled  Solicitation 

3.  Certification  Elimination 

4.  International  Competitiveness 

5.  Additional  Commercial  Item  Waivers 

6.  Amend  Post-Award  Audit 

7.  Elimination  of  Non-Standard  Clauses 

8.  Domestic  Source  Restrictions 

9.  Waiver  of  Ethics  Provisions 

10.  Information  Technology  Review 

11.  Increased  Small  Business  Opportunities 

12.  Sale  of  Government  Property 
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ATTACHMENT     Q^ 

ACQUISITION  REFORM  WORKING  GROUP  (ARWG) 
RECOMMENDATION  ON  H.R.  1670  -  TITLE  I 

0  Pre-Offer  Phase 

1)  Agency  must  post  notice  of  intent  to  issue  a  solidiation;  notice  includes  a  reasonably 
detailed  synopsis  of  requirements  as  well  as  the  criteria  on  which  both  early  narrowing 
and  final  source  selection  will  be  based.  Notice  also  specifies  that  the  Agency  will 
require  brief  statements  of  interest/qualifications  from  firms  wishing  to  partidpaie  in  the 
solidtation,  and  that  all  parnes  submitting  such  information  will  be  notified  by  the 
agency  Lf  the  agency  believes  the  firm  has  a  reasonable  chance  of  prevailing.  The  notice 
must  also  include  an  announcement  of  any  agency  intent  to  seek  to  limit  the  competitive 
range  in  the  post-offer  phase,  and  the  criteria  on  which  such  a  downselea  decision  will 
be  made. 

2)  All  interested  parties  must  respond  to  the  notice  with  brief  synopses  of  qualificanons 
and  interest  addressing  the  agency's  evaluation  criteria. 

3)  Agency  conducts  initial  evaluation  of  responses  of  imerests  and  capabilities  and 
issues  advisory  opinions  (regarding  a  firm's  competinve  posidon)  to  all  firms  that 
submitted  such  responses,  based  on  the  baseline  criteria  contained  in  the  initial  notice. 

4)  Agency  issues  formal  solicitation  to  all  companies  who,  based  on  the  prelimiiiary 
screening,  are  deemed  to  have  a  chance  of  success.  Any  company  that  was  notified  it 
was  not  likely  to  prevail,  but  still  wishes  to  pursue  the  procuremem,  may  request  a 
solicitation  and  proceed.  Offerors  who  did  not  respond  to  the  iniiiai  request  for 
statements  of  qualifications  and  imerest  may  also  still  request  solicitations  at  this  point, 
but  the  government  has  no  obUgation  to  consider  their  proposals. 

o  Post-OfTer  Phase 

5)  Agency  may  evaluate  proposals  and  eliminate  certain  offerors  from  the  solidtation 
(according  to  criteria  spedficd  in  the  nodce  of  intern  and  solidtanon)  as  long  as  there 
remain  no  fewer  offerors  in  the  competitive  range  than  announced  in  the  notice  of  intent, 
and  providing  that  immediate  debriefings  are  made  available  to  those  offerers  who  are 
eliminated.  This  elimination  iroTa  the  solicitation  decision  is  protestabie. 

In  addition,  while  ARWG  believes  no  changes  to  a  solicitation  should  be  allowed  after  it 
is  issued,  there  should  certainly  be  none  allowed  after  a  downselea. 

RATIONALE:    ARWG  believes  this  approach  carries  many  advantages  and  can  be  tailored  to 
be  used  on  both  large  dollar  procurements  with  relaiiveiy  short  bidder's  lists,  and  for  smaller 
dollar  procurements  and  commodities  purchases  that  may  attraa  literally  hundreds  of  qualified 
offerors. 
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ARWG  Amended  Blueprint  for  a  Bid  Protest  System 

Four-Phase   Approach 


Phase- 1:  Debnefing'; 

•  Mandatory,  as  requires  by  FASA. 

•  Berter  communication  r^twesn  contracting  officials  and  proposers 
will  be  the  first  step  tc-vard  avoiding  protests. 


Phase-2:     A^encv  Senior-Level  Revievv 

•  Optional  process  oi  review  by  objective  senior  agency  official 

•  Procurement  is  suspended  during  review. 

•  Gives  responsibility  of  resolution  to  the  agencies. 


Phase-3:  Board  Sunervised  "ADR"  Process 

•  Mandatory  newly  tailoTid  "GAO-style"  process. 

•  Automaric  stay,  subject  to  agency  override,  disregarded  in  ±e  Board 
fashioning  remedies. 

•  Dedicated  funcdcn  witj±i  the  Board  for  this  ADR  process. 


EITHER 
Phase-4:  USBCA  Judicial  Proces? 

•  Appropriate  discover.-  ind  supplement  to  the  record. 

•  Automaric  stay,  subjec:  to  agency  override,  disregarded  in  the  Board 
fashioning  remedies. 

•  Allow  review  for  "arbiTary  and  capricious"  decisions  and  violarions 
of  law  and  regularions. 

•  Specialized  judges  for  major  procurement  sectors. 

OR 
Simplified  Protest  Proceiures 

•  Mandatory  for  Contracts  under  SI  million. 


Policy  Note:  E.xtend  district  coun  .-.PA  standard  of  review  on  pre-  and  post- 
award  protests  to  Coun  of  Federal  Claims. 
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American  Electronics  Association  AEA 

5201  Great  America  Parkway.  Santa  Clara  Calrtornia  95054  Telephone  (408|  987-4200 
1225  Eye  Street,  N  W  Suite  950.  Washington.  DC  20005  Telephone  12021  682-9110 


Augusts,  1995 


Representative  Jan  Meyers 
Chair,  Small  Business  Committee 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 


Dear  Chairwoman  Meyers: 

AKached  is  a  copy  of  testimony  given  before  the  House  National  Security  Committee  on 
Wednesday,  August  2,  1995  by  Mr.  Tom  Mulcahy,  Chairman  of  the  Board,  Condor  Systems, 
Incorporated,  on  behalf  of  the  Acquisition  Reform  Working  Group.  It  provides  a  small  high 
technology  firm's  views  on  what  needs  to  be  improved  in  the  government  acquisition  process. 

Mr.  Mulcahy  outlined  what  should  be  changed  in  the  government  procurement  system  to  help 
small  businesses  to  more  effectively  compete  in  that  market  place.  We  request  that  this  testimony 
be  entered  into  the  record  of  your  Small  Business  Committee  hearing  proceedings  on  acquisition 
reform  on  Thursday,  August  3,  1995.  It  may  be  of  help  to  you  in  your  evaluation  of  H.R.  1670. 


Sincerely, 


'John  F.  Mancini 
Chief  Operating  Officer 
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AMERICAN    ELECTRONICS    ASSOCIATION 


U.S.  House  of  Representatives 

Committee  on  National  Security 

Hearings  on  Government  Acquisition  Reform 

Statement  of  Mr.  Tliomas  Mulcahy 

Chairman  of  the  Board 

Condor  Systems,  Inc. 


^MEii/o, 


on  behalf  of  the 
Acquisition  Reform  Working  Group 

August  2, 1995 


American  Sectronics  Association 


1 225  Eye  Slreei.NW.  Suite  950  Wasnmgtoo  D  C  20005  Teiepfione  (202)682-9110  Fax  (2021682-9111 
5201  G'eai  America  PWwv    PO  Bo«  54990  Sania  Clara  C A  95056  Teiecnore  (408)987-4200  Fa«  (408)970-8565 
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Remarks 

of 

Thomas  Mulcahy,  Chairman  of  the  Board,  Condor  Systems,  Inc. 

for  hearings  before  the  Committee  on  National  Security 

August  2, 1995 

Thank  you  Mr.  Chairman  and  distinguished  members  of  the  Committee.  My  name  is  Tom 
Mulcahy  and  I  am  Chairman  of  the  Board  of  Condor  Systems,  Incorporated.  Condor  Systems 
was  started  in  1 98 1  and  we  currently  employ  four  hundred  people.  We  manufacture  electronic 
and  signals  intelligence  components  and  systems  for  the  Department  of  Defense  (DoD)  and 
national  agencies.  About  20  percent  of  our  business  is  internationally  oriented  and  we  are 
pursuing  more  in  that  arena.  Due  to  the  extreme  costs  associated  with  commercializing  a 
defense  oriented  business,  we  have  chosen  to  maintain  our  business  focus  on  the  defense  market 
and  are  growing  in  the  near  term  by  acquiring  similar  product  lines  from  our  competitors  and 
entire  small  companies.  In  the  next  several  years,  we  plan  to  transition  some  of  our  technologies 
and  diversify  our  business  base  into  commercial  markets.  For  all  of  the  reasons  just  mentioned, 
I  am  personally  interested  in  savings  that  can  be  gained  from  acquisition  reform. 

I  know  reform  of  the  acquisition  process  is  not  easy  and  will  take  a  great  effort  on  everyone's 
part;  however,  it  is  important  and  it  must  move  forward.  I  applaud  you.  Chairman  Clinger, 
Representative  Dellums  and  Representative  Collins  for  your  leadership  in  that  regard  and  the 
American  Electronics  Association  as  part  of  the  Acquisition  Reform  Working  Group  (ARWG) 
looks  forward  to  continuing  our  work  with  you  and  your  Committees  on  future  efforts  to 
streamline  the  acquisition  system.  We  support  the  comprehensive  reforms  represented  by 
H.R.  1670  to  achieve  more  savings  for  both  the  taxpayer  and  the  government  and  look  forward  to 
its  passage. 

Today,  I  would  like  to  provide  a  small  business'  view  of  what  true  acquisition  reform  should  be. 
It  is  from  my  40  years  experience  in  defense  contracting  that  I  relate  my  recommendations  to 
change  the  procurement  system.  It  is  important  to  note  that  some  of  my  thoughts  are  my 
personal  views  and  not  that  of  the  ARWG.  It  is  also  important  to  recognize  that  some  of  what  I 
have  to  say  has  to  do  with  the  "culture"  or  mind  set  of  those  involved  in  the  acquisition  process. 
Momentum  has  been  created  from  Congress'  excellent  work  and  passage  of  the  Federal 
Acquisition  Streamlining  Act  of  1994  (FASA).  I  encourage  Congress  to  use  this  momentum 
along  with  the  current  regulatory  efforts  underway  on  FASA  to  change  this  culture.  A  continued 
demonstration  of  aggressive  leadership  will  be  required  if  the  spirit  of  acquisition  reform,  as  well 
as  FASA  is  to  be  properly  implemented  from  law  and  into  practice. 

This  long-range  industry  commitment  to  reform  of  the  procurement  system  is  evident  upon 
review  of  the  membership  roster  of  the  association  members  of  the  ARWG,  which  includes  not 
only  large  firms,  but  thousands  of  small  and  medium-sized  businesses.  While  progress  has  been 
made  to  date,  there  axe  actions,  some  of  which  Congress  has  already  taken,  which  can  redefine 
the  acquisition  system  in  a  way  that  will  result  in  an  increasing  role  for  small  businesses.  These 
actions  generally  relate  to  four  broad  areas.  The  first  is  reducing  the  regulatory  stranglehold  on 
small  businesses,  the  second  is  the  need  for  more  commercial  products  legislation,  the  third  is 
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the  onerous  audit  oversight  experienced  by  all  contractors,  and  the  fourth  is  related  to  programs 
that  enable  all  sizes  of  firms  to  maintain  profitable  operations  in  the  decreasing  defense  market. 

Regulatory  Strangulation 

The  government  acquisition  process  and  associated  regulations  literally  cost  Condor  Systems 
millions  of  dollars  of  unnecessary  overhead  that  does  not  exist  in  the  commercial  sector.  As  we 
begin  to  pursue  commercial  business  we  will  be  looking  for  ways  to  squeeze  every  bit  of 
overhead  out  of  our  operational  costs  and  hope  to  utilize  the  regulations  resulting  from  FAS  A 
and  this  year's  bill,  the  Federal  Acquisition  Reform  Act  of  1995. 

Another  problem  for  small  businesses  is  the  compounding  of  regulation  upon  regulation.  For 
example.  Congress  will  pass  a  law  which  will  result  in  the  development  of  a  new  acquisition 
regulation  or  acquisition  policy  by  the  Office  of  Federal  Procurement  Policy.  After  this  is  done, 
each  service  or  agency  develops  a  rule  or  regulation  which  is  their  interpretation  of  the  federal 
policy.  Their  subordinate  commands  do  the  same.  These  agency  supplements  to  the  FAR 
enable  the  contracting  officers  to  impose  unique  agency  requirements  which  the  private  sector  do 
not  have  access  to  for  review.  Elimination  of  these  agency  supplements  would  be  a  major 
improvement  which  I  feel  many  government  Contracting  Officers  would  also  welcome.  By  the 
time  this  flows  down  to  the  small  business  trying  to  do  work  with  the  government,  we  have 
absolutely  no  idea  of  the  total  extent  of  the  regulations  that  are  being  applied  to  us. 

Commercial  Products  and  Practices 

Other  obstacles  to  doing  business  with  DoD  are  the  current  rules  that  make  it  almost  impossible 
for  a  manufacturing  facility  to  produce  both  military  and  civilian  products  on  the  same  factory 
floor  without  having  to  worry  about  violating  federal  regulations,  statutes  and/or  accounting 
rules.    The  pending  Commercial  Products  regulations  from  FAS  A  should  eliminate  most  of  the 
barriers  that  prevent  companies  from  manufacturing  both  military  and  commercial  products  on 
the  same  production  floor;  however,  we  anticipate  there  final  publication.  Although  Condor 
Systems  is  not  a  commercial  products  supplier,  many  of  our  products  have  commercial  contents 
included  in  them.  I  anticipate  that  our  suppliers  will  benefit  from  these  changes  in  the 
regulations  thereby  cutting  our  inventory  and  supplier  costs  as  well.  Also,  we  will  take  full 
advantage  of  these  new  regulations  as  we  transition  some  of  our  technologies  to  the  commercial 
market.  Ultimately,  we  feel  that  no  govemment-unique  terms  and  conditions  should  apply  to 
commercial  products  contracts. 

The  draft  Truth  In  Negotiations  Act  (TINA)  regulations  from  FASA,  which  industry  fought  hard 
for  to  ensure  that  the  intent  of  the  legislation  was  finally  written  into  the  Federal  Acquisition 
Regulations,  should  benefit  the  electronics  industry  and  the  government  as  well.  These 
regulations  will  enable  companies,  especially  small  ones,  to  limit  their  operating  costs  by  having 
less  government  unique  oversight  requirements  and  be  able  to  simultaneously  produce  both 
military  and  commercial  products,  such  as,  microelectronics.  The  pending  TINA  regulations 
need  further  enhancements,  however.    H.R.  1670  will  correctly  address  these  changes  by 
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eliminating  the  two  year  post-award  audit  provision.  The  Government  Accounting  Office  also 
testified  earlier  this  year  before  the  Government  Reform  and  Oversight  Conrunittee  that  this 
impedient  to  commercial  contracting  should  be  eliminated. 

In  our  continuing  efforts,  industry  has  made  many  proposals,  which  the  Committee  has  included 
in  this  year's  legislation  to  further  increase  the  government's  ability  to  buy  commercial  products 
on  commercial  terms.  We  strongly  support  the  additional  commercial  products  legislation  in 
Title  II  of  H.R.  1670.  FAS  A  created  a  new  system  for  commercial  product  acquisitions  and 
waived  a  number  of  statutes  that  were  identified  as  barriers  to  the  commercial  marketplace.  The 
statute,  however,  did  not  remove  many  of  the  significant  barriers  at  the  prime  contract  level. 
While  greater  flexibility  was  provided  in  FASA  for  subcontracts,  H.R.  1670  will  provide  the 
relief  for  prime  contractors. 

Audit  Oversight 

Audit  oversight  is  one  of  the  most  onerous  and  burdensome  areas  that  defense  and  government 
contractors  must  operate  under.  DoD's  recently-released  process  action  team  report  on  oversight 
and  review  clearly  recognizes  the  non-value  added  burden  of  much  of  the  historic  DoD  on-site 
oversight  My  concern  is  how  many  of  the  recommendations  will  be  implemented.  Congress 
should  direct  that  there  should  be  some  relief  from  the  onerous  and  burdensome  audit  system. 
We  realize  that  certain  measures  need  to  be  in  place  to  ensure  that  the  government  is  not  being 
"ripped  off.  Industry  has  made  deep  cuts  in  its  work  force  and  overhead  to  remain  competitive, 
however,  the  number  of  audits  have  increased  and  the  amount  of  auditors  has  only  slightly 
decreased  since  1990.  Companies  in  the  defense  industry  no  longer  have  the  resources  to 
respond  to  the  constant  on-site  audit  teams.  The  inquisition  mentality  still  exists  within  DoD 
rather  than  an  acquisition  mentality.  We  feel  that  the  Defense  Contract  Audit  Agency  (DCAA) 
has  not  taken  these  issues  into  account  For  instance.  Condor  Systems  had  a  contract  award  for 
$700,000  which  had  been  fully  reviewed  and  approved  by  the  contracting  officer.  The  DCAA 
reviewed  the  award  for  several  days  and  concluded  the  proposal  cost  should  be  reduced  by 
$32,000  -  on  their  best  judgement  In  contrast  the  contracting  officer  told  us  that  we  should 
actually  increase  the  cost  of  our  proposal. 

Contract  Streamlining  and  Close-Out  Problems 

Major  contracting  problems  are  faced  by  all  companies,  but  especially  by  small  firms  because  of 
the  high  risk  investment  currently  associated  with  defense  contracting.  We  live  with  gaps  in  the 
contracting  process,  slow  payment  of  invoices,  and  the  piling  on  of  regulations  by  agencies.  In 
some  cases,  solutions  exist  but  agencies  are  unwilling  to  implement  them.  In  conjunction  with 
industry's  recommendations  to  reform  contract  financing.  Congress  could  help  small  businesses 
by  enacting  appropriate  legislation  which  would  encourage/require  government  contracting 
officers  to  use  the  tools  available  to  them  when  working  with  small  businesses. 

A  contract-related  problem  for  small  businesses  is  what  could  best  be  called  lapses  in  the 
contracting  cycle.  By  this  I  mean  a  scenario  whereby  a  small  company  is  under  contract  to 
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provide  a  product  or  service.  The  work  is  such  that  it  will  span  more  than  one  fiscal  year  and  is 
incrementally  funded  or  takes  the  form  of  a  basic  ordering  agreement  with  multiple  tasks. 
Because  of  the  flow  of  money  and  the  delays  in  the  processing  of  contracts,  there  are  gaps  of 
weeks  or  months  between  the  end  of  one  task  and  the  beginning  of  the  new  one.  Even  though 
we  know  there  is  going  to  be  follow-on  work,  and  that  the  money  is  available  and  contract 
instruments  are  in  process,  we  cannot  start  work.  We  must  lay  people  off  because  small 
businesses  cannot  afford  to  carry  individuals  on  overhead.  This  is  highly  disruptive  to  all 
companies  and  for  the  customer  aUke  and  does  not  keep  a  team  together  for  a  project.  Small 
business  strongly  endorses  legislative  changes  made  by  the  ARWG  for  the  government  to 
implement  commercial  fmancing  practices. 

The  cultural  change  that  I  spoke  about  earlier  needs  to  address  the  elimination  of  the  risk-averse 
mentality.  I  illustrate  my  point  with  the  following  example.  In  most  cases,  the  funding  exists  on 
a  proposal  that  has  been  approved  but  it  is  awaiting  final  sign-off.  Work  can  not  be  staned  until 
the  contracting  officer  or  approving  authority  signs  off  on  the  contract  award.  These  delays 
disrupt  business  operations  relating  to  manpower  loading  and  increase  indirect  costs  to  the 
contractor.  One  solution  appears  to  be  fairly  simple.  Require  contracting  officers  to  fully  utilize 
part  31.109  of  the  Federal  Acquisition  Regulations  ("Advanced  Agreements").  This  clause 
allows  the  contracting  officers  to  authorize  precontract  costs  for  work  that  is  going  to  be 
performed.  The  problem  is,  almost  no  contracting  officer  will  use  this  clause  because  there  is 
reluctance  on  the  part  of  higher  echelon  commanders  to  authorize  its  use.  The  proper 
application  of  this  clause  could  solve  many  small  business  problems.  These  issues  are  mainly 
administrative  in  nature,  but  the  "culture"  will  not  give  the  small  contractor  a  break.  Title  III  of 
H.R.  1 670  is  an  excellent  step  and  should  thoroughly  address  these  issues.  We  encourage 
Congress  to  force  changes  in  the  acquisition  cultiu-e  by  recommending  administrative  and 
regulatory  changes  be  implemented  government-wide. 

Getting  paid  for  completed  work  in  a  reasonable  amount  of  time  is  also  a  serious  problem  for 
small  businesses.  In  the  past,  it  was  normal  to  be  paid  in  30  to  45  days;  now  it  may  take  as  long 
as  120  to  150  days  if  you  do  not  assign  someone  fulltime  to  the  payment  schedule.  The  invoice 
approval  process  is  the  problem.  In  the  past,  you  submitted  an  invoice  to  the  Defense  Contract 
Audit  Agency  who  would  then  forward  it  to  the  payment  office  for  payment  This  process 
worked  fine.  However,  in  some  cases  now  we  must  submit  the  invoice  to  our  Contracting 
Officer's  Technical  Representative  (COTR)  for  review;  he  or  she  sits  on  it  for  90  days  or 
disagrees  with  a  minor  change  and  we  are  stuck  with  the  additional  delay.  When  the  COTR 
finally  forwards  the  invoice,  we  then  have  to  go  through  the  regular  30  to  45  day  payment 
process.  Condor  Systems  experienced  a  case  where  the  COTR  was  temporarily  assigned 
overseas  for  30  days,  which  was  extended  three  times  for  a  total  of  120  days.  Our  invoices  sat 
on  his  desk  for  the  entire  time  he  was  gone.  Our  constant  inquiries  resulted  in  the  answer  that  he 
was  the  only  individual  that  could  approve  and  validate  the  work  that  was  performed.  These 
practices  should  not  be  allowed  to  occur.  Other  personnel  should  be  allowed  to  approve 
payment  on  contracts  if  the  contract  is  in  order,  however,  this  risk  aversion  will  not  disappear  if 
individuals  are  not  rewarded  for  making  good  business  decisions  versus  keeping  the  government 
out  of  "hot  water". 
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Another  aspect  of  this  issue  is  contract  close-out  delays.  These  delays  create  severe  cash  flow 
problems  and  long-term,  burdensome  accounting  documentation,  especially  for  small  businesses. 
It  seems  to  take  forever  to  close  out  contracts,  which  results  in  long  overdue  final  payments  for 
work  we  have  completed.  Condor  has  waited  as  long  as  two  years  for  final  payment  for  work 
that  was  completed.  While  some  companies  wait  as  much  as  nine  years,  which  is  unacceptable 
and  by  no  means  short,  it  is  not  as  extreme  as  some  cases  that  I  have  heard  about  where 
companies  have  waited  for  as  long  as  14  years.  These  are  poor  business  practices  for  the 
government  to  follow,  however,  industry  has  no  recourse.  As  a  business,  I  must  wait  for  final 
payment  and  during  that  time  pay  interest  on  the  money.  These  practices  dramatically  effect  our 
profits  which  are  either  reduced  or  over  time,  totally  eliminated.  To  correct  these  problems,  1 
feel  that  your  Conunittee  should  review  for  serious  consideration  the  ARWG's  proposal  for 
Contract  Close-Out 

Recommendations 

The  ARWG  has  several  recommendations  for  expanding  small  business  participation  in  the 
Federal  Procurement  System. 

First,  we  recommend  that  as  part  of  the  culture  change  and  less  government  oversight,  that  this 
Committee  maintain  their  strong,  positive  position  on  eliminating  the  post-award  audit 
provisions  of  section  1204  and  1251  of  FASA.  Commercial  oriented  companies,  particularly 
small  businesses  and  those  that  are  trying  to  diversify  out  of  defense  work,  cannot  afford  the 
costs  nor  loss  of  time  associated  with  government  auditors  reviewing  records  and  attempting  to 
"second  guess"  a  contracting  officer's  judgement.  It  is  difficult  to  run  a  small  business  in  a 
profitable  manner  and  simultaneously  try  to  meet  these  oversight  requirements. 

Second,  pending  the  publication  of  the  FASA  Commercial  Products  Regulations,  we  recommend 
additional  changes  to  existing  regulations  that  facilitate  the  use  of  the  same  production  lines  for 
both  military  and  commercial  items. 

Third,  we  recommend  that  unnecessary  duplication  of  regulations  be  eliminated.  There  should 
be  only  one  interpretation  of  a  rule  or  policy,  not  multiple  agency  procurement  supplements. 

Fourth,  we  recommend  that  there  be  some  correction  to  the  delays  in  contract  close-out  by 
accelerating  the  close-out  process.  The  ARWG  has  made  detailed  recommendations  in  our 
proposal  which  include  a  60  day  close-out  provision  for  both  contracting  parties.  Optimally,  all 
administrative  and  financial  milestones  should  be  completed  at  the  end  of  one  year. 

Fifth,  a  means  of  contract  payment  acceleration  needs  to  be  achieved.  I  would  personally 
recommend  that  the  Prompt  Payment  Act  be  extended  to  small  businesses  operating  under  any 
type  of  contract  and  that  the  time  clock  start  when  the  invoice  is  delivered  to  the  government, 
not  just  the  payment  office. 

Sixth,  we  recommend  something  be  done  to  minimize  the  instances  of  contract/task  order  lapses 
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that  disrupt  small  business  operations.  We  recommend  that  the  laws  and/or  regulations  be 
modified  such  that  when  a  small  business  requests  precontract  costs,  and  certain  conditions  are 
met  (e.g.,  funds  are  available  and  work  package  is  awaiting  signature  only),  the  precontract  costs 
are  automatically  granted  unless  the  contracting  agency  can  show  why  this  should  not  be. 

Seventh,  we  recommend  that  Congress  continue  support  for  Secretary  Perry's  and  Under 
Secretary  Kaminski's  efforts  to  acquire  commercially  available  items  when  practical.  We  also 
strongly  approve  of  DoD's  adoption  of  ISO- 9000  commercial  quality  assurance  standards. 
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SUMMARY  OF  WRITTEN  STATEMENT  SUBMITTED  FOR  THE  RECORD 

BACKGROUND 

Section  1555  of  the  Federal  Acquisition  Streamlining  Act  of  1994  (hereinafter,  "FASA" 
or  "the  Act")  (P.L.  103-355)  provides  the  General  Services  Administration  (GSA)  with 
the  discretion  to  expand  access  to  Federal  Supply  Schedules  (FSS)  to  any  state,  depart- 
ment or  agency  of  a  state  and  any  political  subdivision  of  a  state,  including  a  local 
government. 

These  "governmental"  entities,  which  constitute  over  one-third  of  the  health  care  market, 
currently  use  private  sector  purchasing  techniques  to  negotiate  discounts  with  manufac- 
turers. The  General  Services  Administration  (GSA),  published  a  notice  in  the  April  7, 
1995  issue  of  the  Federal  Register  implementing  Section  1555  of  the  Act. 

SUMMARY  STATEMENT  OF  THE  ISSUE 

The  private  sector  has  been  extremely  effective  at  negotiating  price  discounts  with  manu- 
facturers for  the  entities  covered  by  section  1555  of  FASA,  as  noted  in  recent  studies  by 
the  General  Accounting  Office  (GAO).  There  has  been  no  market  failure  necessitating 
governmental  intervention  and  governmental  administered  pricing;  collective  purchasing 
likely  would  not  prove  more  effective  at  obtaining  discounted  pricing  for  medical  prod- 
ucts for  FASA  entities  than  the  market. 

Allowing  non-federal  users  access  to  the  FSS  would  cause  extensive  private  sector  harm 
that  could  have  severe  and  unintended  implications  for  prices  paid  by  all  providers  of 
health  care.  Permitting  FASA  entities  access  to  FSS  pricing  would  disrupt  the  private 
sector  market  and  would  likely  not  result  in  lower  prices  for  these  purchasers 

A  broad  interpretation  of  section  1555  could  result  in  successfiil  private  sector  pricing  ne- 
gotiations for  FASA  entities  being  replaced  with  defacto  government  administered  pric- 
ing and  collective  purchasing.  A  broad  interpretation  for  products  and  pharmaceuticals 
purchased  by  FASA  entities  would  be  unusual  and  unnecessary  because  the  government 
typically  does  not  intervene  and  impose  government  administered  pricing  when  entities 
have  access  to  competitive,  market-based  pricing,  as  most  FASA  entities  currently  do. 

POSITION  STATEMENT 

The  Health  Industry  Group  Purchasing  Association  firmly  believes  there  is  no  justifica- 
tion for  interference  by  the  federal  government  in  the  current  sales  system  which  has  been 
in  place  for  many  decades.  In  this  era  of  reduced  government,  it  is  incomprehensible  that 
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an  expansion  of  GSA  into  state  and  local  government  purchasing  —  at  the  expense  of 
small  business  across  the  country  —  would  be  permitted.  Nonetheless,  the  law  is  in  place 
and  GSA  is  moving  swiftly  to  implement  it.  Repeal  of  Section  1555  is  necessary,  or,  in 
the  alternative,  significant  modifications  to  the  law  are  warranted. 

The  Health  Industry  Group  Purchasing  Association  vigorously  opposes  the  extension  of 
FSS  pricing  for  medical  supplies  and  products  to  FASA  entities.  Therefore,  HIGPA  urges 
Congress  to  repeal  Section  1555  of  the  Federal  Acquisition  Streamlining  Act  of  1994. 

In  the  alternative,  HIGPA  urges  Congress  to  amend  H.R.  1670  to  include  a  provision  to 
instruct  the  GSA  Administrator  to  refrain  from  (1)  approving  FASA  entities  —  such  as 
state  or  governmental  hospitals  —  from  purchasing  off  the  federal  supply  schedules;  and, 
(2)  approving  FASA  entities  from  purchasing  off  certain  federal  supply  schedules,  such 
as  those  for  medical  supplies  and  pharmaceuticals. 
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Madam  Chair  and  Members  of  the  Committee,  I  appreciate  this  opportunity  to  convey  the 
concerns  of  the  Health  Industry  Group  Purchasing  Association  (HIGPA)  about 
implementation  of  the  Cooperative  Purchasing  program  legislated  as  part  of  the  Federal 
Acquisition  Streamlining  Act  of  1994  (FASA).  I  urge  you  to  reconsider  the  appropnate- 
ness  of  the  Cooperative  Purchasing  program  for  health  care  and  perhaps  other  mdustries 
as  well. 

The  Health  Industry  Group  Purchasing  Association  is  a  broad-based  trade  association 
whose  members  are  organizations  engaged  in  providing  cost  containment  services  — 
such  as  group  purchasing  —  to  health  care  providers.  The  membership  of  HIGPA  is 
made  up  of  for-profit  and  not-for-profit  corporations,  voluntary  and  religiously-affiliated 
purchasing  groups,  state,  regional  and  metropolitan  trade  associations,  multi-hospital  sys- 
tems and  health  care  provider  alliances. 

The  group  purchasing  industry,  as  a  whole,  represents  100  percent  of  the  acute  care 
hospitals  in  the  United  States.  HIGPA's  members  purchase  on  behalf  of  the  vast  majonty 
of  nation's  health  care  providers  and  maintain  portfolios  of  hundreds  of  purchasing  agree- 
ments covering  hundreds  of  thousands  of  individual  items.  Today,  HIGPA  members 
service  nearly  80  percent  all  the  acute  care  hospitals  in  the  country. 

HEALTH  CARE  GROUP  PURCHASING 

Many  hospitals  and  other  providers  have  long  purchased  prescription  drugs,  supplies,  du- 
rable medical  equipment,  etc.,  in  large  quantities  for  use  by  their  patients.  For  most  hos- 
pitals and  health  care  providers,  the  prices  of  these  products  are  negotiated  by  a  group 
purchasing  organization  (GPO)  to  which  the  provider  belongs  or  is  affiliated. 

GPOs  negotiate  prices  of  goods  and  services  for  participating  health  care  providers  at 
costs  below  those  which  the  members  would  be  able  to  obtain  individually.  Through  a 
sophisticated  bid  or  negotiation  process,  GPOs  maximize  competition,  resulting  in  lower 
prices  for  goods  and  services  for  their  member  health  care  providers.  Assuming  free  mar- 
ket competition,  GPOs  can  offer  tremendous  efficiencies  to  the  nation's  health  delivery 
system. 

GPOs  are  able  to  obtain  significant  discounts  because  of  the  large  volume  of  purchases 
represented  by  its  members  and  other  economies  arising  from  marketing  and  distribution 
that  the  manufacturer  realizes  from  this  type  of  sale.  The  discounts  negotiated  by  large 
purchasers  like  HIGPA  members  have  had  a  beneficial  effect  on  overall  health  care  costs. 
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GROUP  PURCHASING  —  BENEFICIAL  IMPACT 

The  effectiveness  of  group  purchasing  as  a  cost  containment  method  is  widely  recognized 
and  accepted  by  the  hospital  industry  and  is  gaining  increasing  acceptance  by  other  pro- 
viders of  health  care  services.  HIGPA  members  have  successftilly  worked  to  reduce 
health  care  costs  through  negotiated  contracts  with  manufacturers  and  distributors  provid- 
ing the  goods  and  services  used  by  its  member  health  care  providers  in  meeting  the  needs 
of  their  patients. 

Congress  has  acknowledged  the  positive  impact  that  GPOs  have  had  on  the  health  care 
industry,  specifically  pointing  out  that  "GPOs  can  help  reduce  health  care  costs  for  the 
government  and  the  private  sector  alike  by  enabling  a  group  of  purchasers  to  obtain  sub- 
stantial volume  discounts  on  the  prices  they  are  charged."' 

STATEMENT  OF  THE  ISSUE 

Section  1555  of  the  Federal  Acquisition  Streamlining  Act  of  1994  (hereinafter,  "FASA" 
or  "the  Act")  (P.L.  103-355)  provides  the  General  Services  Administration  (GSA)  with 
the  discretion  to  expand  access  to  Federal  Supply  Schedules  (FSS)  to  any  state,  depart- 
ment or  agency  of  a  state  and  any  political  subdivision  of  a  state,  including  a  local  gov- 
ernment. These  "governmental"  entities,  which  constitute  over  one-third  of  the  health 
care  market,  currently  use  private  sector  purchasing  techniques  to  negotiate  discounts 
with  manufacturers.  The  General  Services  Administration  published  a  notice  in  the  April 
7,  1995  issue  of  the  Federal  Register  implementing  Section  1555  of  the  Act. 

BACKGROUND 

The  Federal  Acquisition  Streamlining  Act  of  1994  was  signed  into  law  by  President  Clin- 
ton on  October  13,  1994.  Section  1555  of  the  Act  amended  Section  201  of  the  Federal 
Property  and  Administrative  Services  Act  of  1949  to  provide  that  "the  Administrator  [of 
GSA]  may  provide  for  the  use  of  Federal  supply  schedules  of  the  General  Services  Ad- 
ministration by  any  of  the  following  entities  upon  request:  (i)  A  State,  any  department  or 
agency  of  a  State,  and  any  political  subdivision  of  a  State,  including  a  local  government." 
This  provision  could  allow  any  "governmental"  entity  to  purchase  from  any  of  the  federal 
supply  schedules  once  such  an  entity  and  the  schedule  from  which  the  purchase  would  be 
made  were  approved  by  the  Administrator  of  the  GSA.  The  law  requires  that  the  sched- 
ules for  all  products  be  opened  to  "governmental"  entities.  The  GSA  Administrator  has 
some  discretion  in  implementing  this  Act,  and  has  subsequently  delayed  expanding  access 
to  FSS  pricing  for  name  brand  pharmaceuticals  and  certain  medical  equipment  and  sup- 
plies for  the  time  being. 

Committee  on  the  Budget,  U.S.  House  of  Representatives,  Report  to  accompany  H.R.  5300  (H.  Rpt.  99-727),  p.  73 
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Pharmaceuticals  are  currently  available  on  the  FSS.  Governmental  entities  which  are  cur- 
rently entitled  to  purchase  off  the  FSS  comprise  approximately  two  to  three  percent  of  the 
market  for  pharmaceuticals.  Expansion  of  access  to  the  FSS  to  all  of  the  "governmental" 
entities  described  in  Section  1555  of  FASA  ("FASA  entities")  would  extend  FSS  pricing 
to  more  than  one-third  of  the  U.S.  (or  "domestic")  market  for  pharmaceuticals. 

The  General  Services  Administration  published  notice  of  its  implementation  plan  in  the 
Federal  Register  on  April  7,  1995.  GSA's  plan  is  designed  to  make  its  federal  supply 
schedules  available  upon  request  for  use  by  either  a  state,  any  department  or  agency  of  a 
state,  or  any  political  subdivision  of  a  state,  including  a  local  government.  The  GSA  plan 
implements  Section  1555  of  the  Federal  Acquisition  Streamlining  Act  of  1994  (P.L. 
103-355)  which  deals  with  cooperative  purchasing  of  products  by  governmental  entities. 
Public  purchasers  of  this  type  could  include  public  health  departments;  state,  county  and 
municipal  hospitals;  disproportionate  share  hospitals;  prisons;  public  clinics;  and,  munici- 
pal nursing  homes. 

The  GSA  Administrator  determined  that  "it  would  not  be  in  the  interest  of  the  federal 
government"  to  make  the  drugs  and  pharmaceutical  products  as  well  as  and  the  medical 
equipment  and  supplies  schedule  available  to  non-federal  users.  "Certain  unique  statutory 
requirements  (P.L.  102-585,  the  Veterans  Health  Care  Act  of  1992)  impacting  the  pricing 
and  availability  of  products  apply"  to  these  schedules.  "These  unique  statutory  require- 
ments when  combined  with  the  cooperative  purchasing  provisions  would  have  the  unin- 
tended effect  of  increasing  costs  to  the  federal  users  of  the  schedules." 

Currently,  participation  by  most  manufacturers  in  the  FSS  is  voluntary.  However,  Sec- 
tion 603  of  the  Veterans  Health  Care  Act  of  1992  requires  pharmaceutical  manufacturers 
to  sign  an  agreement  with  the  Administi-ator  of  GSA  stating  that  all  "covered  drugs"  that 
they  manufacture  will  be  made  available  through  the  FSS.  Covered  drugs  include 
branded  inpatient  as  well  as  outpatient  drugs.  Failure  to  enter  into  such  an  agreement  pre- 
cludes a  manufacturer's  products  from  being  reimbursed  under  the  Medicaid  program  and 
being  paid  for  by  federal  purchasers. 

The  agreement  with  the  Department  of  Veterans  Affairs  also  requires  manufacturers  to 
sell  covered  drugs  to  the  Department  of  Defense  ("DOD"),  the  Department  of  Veterans 
Affairs  ("DVA")  and  the  Public  Health  Service  ("PHS")  at  no  more  than  seventy-six  per- 
cent of  the  non-federal  average  manufacturer  price.  Sales  to  purchasers  other  than  the 
three  agencies  described  above  are  not  subject  to  the  "ceiling  price"  in  the  agreement. 

Many  state  and  local  governments  for  whom  access  to  FSS  pricing  may  be  expanded  by 
the  Act  currently  negotiate  discounted  pricing  from  manufacturers  or  use  the  services  of 
group  purchasing  organizations  to  negotiate  on  their  behalf  with  manufacturers.    The 
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discounts  these  entities  have  been  able  to  obtain  on  the  products  they  purchase,  including 
pharmaceuticals,  have  been  substantial  and  have  resulted  in  reduced  costs  for  these  enti- 
ties and,  ultimately,  to  the  entire  health  care  delivery  system. 

PENDING  LEGISLATION 

The  Federal  Acquisition  Reform  Act  of  1995  (H.R.  1670)  was  introduced  in  the  U.S. 
House  of  Representatives  by  Representative  William  F.  dinger,  Jr.  (R-PA)  et  al.,  on  May 
18,  1995.  The  measure  is  designed  to  further  the  federal  procurement  reform  efforts  initi- 
ated by  the  Federal  Acquisition  Streamlining  Act  of  1994. 

In  general,  H.R.  1670  modifies  the  acquisition  laws  of  the  federal  government  by  simpli- 
fying data  and  audit  requirements  of  commercial  businesses  contracting  with  the  federal 
government;  simplifying  the  sale  of  commercial  items  to  the  government;  promoting  the 
government's  use  of  commercial  sources;  and,  simplifying  the  current  bid  protest  and  dis- 
pute resolution  process. 

As  currently  written,  H.R.  1670  contains  no  specific  provision  on  point  with  reference  to 
Section  1555  of  the  FASA  Act  of  1994.  Nevertheless,  if  properly  amended  and/or  modi- 
fied, H.R.  1670  could  preserve  the  economic  efficiency  of  the  current  private  sector  group 
purchasing  sector  serving  the  health  care  system  of  the  United  States. 

DISCUSSION 

The  Health  Industry  Group  Purchasing  Association  firmly  believes  there  is  no  substantial 
policy  justification  for  interference  by  the  federal  government  in  the  current  purchasing 
system  which  has  been  in  place  for  many  decades.  A  successfully  functioning  private 
sector  system  exists  for  health  care  group  purchasing  and  the  duplication  by  the  federal 
government  of  this  function  is  not  only  unnecessary,  but  unwise.  In  this  era  of  reduced 
government,  it  is  incomprehensible  that  an  expansion  of  GSA  into  state  and  local  govern- 
ment purchasing  —  at  the  expense  of  small  business  across  this  country  —  would  be  per- 
mitted. Nonetheless,  the  law  is  in  place  and  GSA  is  moving  swiftly  to  implement  it. 
Timely  repeal  of  Section  1555  is  necessary,  or,  in  the  alternative,  significant  modifica- 
tions to  the  law  are  warranted. 

Section  1555  of  the  Act  grants  the  General  Services  Administration  authority  to  act  as  a 
purchasing  agent  for  an  unlimited  variety  of  goods  on  behalf  of  state  and  local  govern- 
ments as  well  as  other  "public  entities."  There  appears  to  be  no  legislative  history  ex- 
plaining the  need  for  this  provision,  but  the  potential  damage  it  could  wreak  in  the  private 
sector  is  enormous. 
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Permitting  FASA  entities  access  to  FSS  pricing  would  disrupt  the  medical  supply  and 
pharmaceutical  market  and  would  likely  not  result  in  lower  prices  for  these  purchasers  for 
several  reasons: 

First,  FASA  entities  currently  benefit  fi-om  market-based  pricing.  As  an  example,  phar- 
maceutical manufacttirers  currently  offer  discounts  to  purchasers  that  perform  functions, 
such  as  using  a  formulary  or  other  drug  utilization  management  technique,  to  increase 
sales  of  a  manufacttirer's  products  that,  but  for  the  performance  of  such  actions,  might 
have  gone  to  the  manufacttirer's  competitors.  Those  purchasers,  such  as  FASA  entities  or 
the  group  purchasing  organizations  purchasing  on  their  behalf,  that  perform  such  func- 
tions effectively  can  earn  deep  discounts  from  manufacttirers.  FSS  pricing  does  not  re- 
flect such  market  forces  —  providing  access  to  FSS  pricing  for  FASA  entities  would 
remove  these  entities  from  the  pharmaceutical  market  and  would  replace  market  prices 
with  government  administered  pricing.  Furthermore,  providing  access  to  discounted  pac- 
ing for  purchasers  who  are  able  but  unwilling  to  perform  such  market  share  movement 
functions  permits  those  purchasers  to  be  free-riders. 

Second  FASA  entities  would  not  have  access  to  all  of  the  discounted  pricing  available  to 
the  federal  government.  Again  as  an  example,  the  DOD,  DVA  and  the  PHS  pricing,  by 
agreement  with  pharmaceutical  manufacttirers  required  by  the  Veterans  Health  Care  Act 
of  1992,  would  not  be  available.  The  FSS  for  pharmaceuticals  contains  dual  price  lists  — 
one  for  the  agencies  listed  above  and  one  for  all  other  purchasers.  FASA  entities  would 
have  access  only  to  the  price  list  for  all  other  federal  purchasers. 

Third  although  the  FSS  pricing  for  medical  products  and  pharmaceuticals  available  to  en- 
tities other  than  the  DOD,  DVA  and  PHS  may  in  some  cases  be  lower  than  other  pricing 
available  to  certain  purchasers  or  available  for  certain  products,  expanding  access  to  the 
FSS  may  remove  incentives  for  individual  manufacttirers  to  continue  to  offer  such  low 
prices.  A  certain  manufacttirer  may  be  willing  to  offer  deeply  discounted  prices  to  a  lim- 
ited number  of  federal  purchasers.  However,  that  manufacttirer  may  be  less  willing  to  ex- 
tend such  low  prices  to  purchasers  constittiting  an  overwhelming  proportion  of  the  market 
—  especially  since  those  purchasers  may  not  be  performing  functions  that  would  ment 
discounts.  As  a  result,  not  only  would  FASA  entities  not  receive  the  low  prices  currently 
available  on  the  FSS,  those  entities  that  currently  purchase  medical  products  and  pharma- 
ceuticals on  the  FSS  could  be  faced  with  paying  higher  prices  for  their  drugs. 

Fourth,  under  Section  602  of  the  Veterans  Health  Care  Act  of  1992,  over  9,000  "covered 
entities  "  many  of  which  are  publicly  owned  clinics  or  disproportionate  share  hospitals, 
were  granted  special  pricing  for  their  outpatient  drugs.  Section  602  provided  safeguards 
to  ensure  that  the  discounted  pharmaceuticals  purchased  by  these  covered  entities  would 
not  be  diverted.     Extending  FSS  pricing  to  these  entities  would  impose  another. 
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conflicting,  drug  pricing  requirement  and  would  do  so  with  no  protection  against  diver- 
sion and  misuse  of  the  drugs  purchased. 

TALKING  POINTS 

The  following  are  talking  points  for  limiting  the  scope  of  the  FASA  implementing  regula- 
tions as  they  pertain  to  medical  supplies  and  pharmaceuticals. 

The  private  sector  has  been  extremely  effective  at  negotiating  price  discounts  with 
manufacturers  for  the  entities  covered  by  section  1555  of  FASA,  as  noted  in  recent 
studies  by  the  General  Accounting  Office  (GAO). 

There  has  been  no  market  failure  necessitating  governmental  intervention  and  gov- 
ernmental administered  pricing;  collective  purchasing  likely  would  not  prove  more 
effective  at  obtaining  discounted  pricing  for  medical  products  and  pharmaceuticals 
for  FASA  entities  than  the  market. 

Most  of  the  FASA  entities  currently  benefit  from  government  programs  involving 
pharmaceuticals  including  Medicaid's  rebate  program  and  section  602  of  the  Vet- 
erans Health  Care  Act  of  1992. 

Allowing  non-federal  users  access  to  the  FSS  would  cause  extensive  private  sector 
harm  that  could  have  severe  and  unintended  implications  for  prices  paid  by  all  pro- 
viders of  health  care. 

A  broad  interpretation  of  section  1555  could  resuh  in  successful  private  sector 
pricing  negotiations  for  FASA  entities  being  replaced  with  defacto  government  ad- 
ministered pricing  and  collective  purchasing.  A  broad  interpretation  for  medical 
products  and  pharmaceuticals  purchased  by  FASA  entities  would  be  unusual  and 
unnecessary  because  the  government  typically  does  not  intervene  and  impose  gov- 
ernment administered  pricing  when  entities  have  access  to  competitive,  market- 
based  pricing,  as  most  FASA  entities  currently  do. 

If  the  scope  of  the  GSA's  fmal  regulation  is  not  permanently  narrowed  by  the 
Agency  through  limiting  FSC  65  IB  and  FSC  65  VII  or  the  entities  covered,  the 
competitive,  market-based  pricing  currently  negotiated  by  these  entities  likely  will 
be  replaced  by  government  administered  pricing  and  centralized  purchasing.  This 
action  would  result  in  unintended,  adverse  economic  effects  on  the  open  market. 
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There  is  no  indication  of  Congressional  intent  regarding  the  treatment  of  supply 
schedules  for  medical  supplies  or  pharmaceuticals.  Congress  did  not  contemplate 
that  FASA  entities  would  have  access  to  FSS  pricing. 

Because  the  Administrator  of  GSA  "may  provide  for  the  use  of  Federal  supply 
schedules  of  the  [GSA],"  the  Administrator  likewise  has  the  discretion  not  to  ap- 
prove certain  FASA  entities,  such  as  state  or  governmental  hospitals,  from  pur- 
chasing off  the  FSS.  The  Administrator  also  has  the  discretion  not  to  approve 
FASA  entities  from  purchasing  off  certain  Federal  supply  schedules,  such  as  those 
for  medical  supplies  or  pharmaceuticals.  Such  limitations  would  be  consistent 
with  Congress'  lack  of  intent  to  extend  access  to  FSS  for  such  entities  or  that  such 
schedules  would  be  made  available. 

The  conference  report  to  Section  1555  of  FASA  states  that  "the  conferees  intend 
that  the  terms  of  each  schedule  holder's  contract  govern  and  that  schedule  contrac- 
tors not  be  required  to  service  other  than  federal  government  users  unless  the  par- 
ticular schedule  contract  so  specifies."  GSA  may  allow  manufacturers  to  elect 
whether  FSS  pricing  is  to  be  made  available  to  FASA  entities.  However,  the  Vet- 
erans Health  Care  Act  of  1992  requires  pharmaceutical  manufacturers  to  list  their 
products  on  the  FSS.  This  requirement  may  be  difficult  for  the  election  by  a  phar- 
maceutical manufacturer  not  to  offer  FSS  prices  to  FASA  entities. 

GSA's  implementing  regulations  for  FASA  make  no  attempt  to  promulgate  rules  to 
prevent  product  diversion  from  FASA  entities  to  other  purchasers  and  to  address 
other  similar  implementation  issues  as  it  did  when  enacting  the  Veterans  Health 
Care  Act  of  1992. 

POSITION  STATEMENT 

The  Health  Industry  Group  Purchasing  Association  (HIGPA)  vigorously  opposes  the  ex- 
tension of  FSS  pricing  for  medical  supplies,  including  pharmaceuticals,  to  FASA  entities. 
HIGPA  urges  the  adoption  of  an  amendment  to  the  pending  legislation  (H.R.  1670)  to  re- 
peal Section  1555  of  the  Federal  Acquisition  Streamlining  Act  of  1994. 

In  the  alternative,  HIGPA  urges  Congress  to  amend  H.R.  1670  to  include  a  provision  to 
instruct  the  GSA  Adminisfrator  to  refrain  from  (1)  approving  FASA  entities  —  such  as 
state  or  governmental  hospitals  -  from  purchasing  off  the  federal  supply  schedules;  and 
(2)  approving  FASA  entities  from  purchasing  off  certain  federal  supply  schedules,  such 
as  those  for  medical  supplies  and  pharmaceuticals. 
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CONCLUSION 


The  Health  Industry  Group  Purchasing  Association  and  its  member  organizations  appre- 
ciate this  opportunity  to  share  with  you  and  Members  of  the  Committee  our  thoughts  on 
the  GSA's  implementation  of  the  Federal  Acquisition  Streamlining  Act  and  the  need  for 
repeal  of  Section  1555  of  that  Act. 

While  the  legislation  (H.R.  1670)  being  considered  by  the  Committee  today  contains  no 
specific  provision  on  point  regarding  Section  1555  of  the  Act,  we  urge  the  Committee  to 
amend  the  measure  accordingly.  The  Association  firmly  believes  that  in  so  doing,  the 
committee's  actions  will  go  far  in  preserving  the  economic  efficiency  of  the  current  pri- 
vate sector  group  purchasing  sector  which  so  effectively  serves  the  health  care  system  of 
the  United  States. 

The  HIGPA  welcomes  the  opportunity  to  work  with  the  Members  of  the  Committee  and 
their  staff  on  this  very  important  matter.  Thank  you. 
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Federal  Acquisition  Streamlining  Act  of  1994: 
The  Effect  of  FSS  Expansion  on  Federal  Expenditures  for  Health  Care  Products 


At  the  request  of  the  Health  Industry  Manufacturers  Association  (MMA),  we  have  conducted  a  review 
of  data  sources  to  estimate  the  impact  of  expanding  the  Federal  Supply  Schedule  (FSS)  to  all  public 
entities  as  proposed  by  the  General  Services  Administration  (GSA).  Our  efforts  have  focused  on 
identifying  that  portion  of  the  health  care  market  held  by  public  facilities  in  various  health  care 
provider  categories,  both  in  terms  of  percent  of  care  and  dollar  value.  In  addition  to  market  share,  we 
have  also  estimated  the  effects  of  the  FSS  expansion  on  federal  expenditures  based  on  lessons  learned 
during  the  recent  implementation  of  the  Medicaid  rebate  program  for  prescription  drugs.  The  Medicaid 
rebate  program  represents  what  might  happen  to  federal  expenditures  with  respect  to  medical 
equipment  and  suppUes. 

Summary 

Our  findings  on  the  public  portion  of  the  health  care  market  are  presented  in  Table  1 .  Data  have  been 
examined  for  health  care  facilities  in  the  public  sector  for  1993,  the  most  recent  year  for  which  national 
expenditure  data  for  health  care  are  available  from  the  Health  Care  Financing  Administration  (HCFA). 
As  indicated,  public  facilities  account  for  at  least  $96.2  billion  (12.3  %)  of  1993  national  health  care 
expenditures  for  personal  health  care  services.'  These  figures,  which  are  based  on  limited  data  pieced 
together  from  a  number  of  different  sources,  represent  a  conservative  estimate.  Due  to  data  limitations 
and  definitional  problems,  actual  public  market  share  may  be  higher. 

General  economic  and  business  marketing  theory  suggests  that  discounts  will  decrease  as  the  share  of 
the  market  receiving  deep  discoimts  expands.  Data  from  the  implementation  of  the  Medicaid  rebate 
program  in  1991  to  present  show  that  deep  discounts  decreased  by  approximately  31  percent  when 
Medicaid,  approximately  15  percent  of  the  pharmaceutical  market,  began  to  benefit  from  deep 
discounts  given  to  other  providers.  Assuming  similar  behavior  by  FSS  suppliers,  federal  eovgnunsnt 
costs  vyill  increase  bv  approximately  $1 .35  billion  per  vear  or  $1 1 .3  billion  over  seven  years  as  a 
consequence  of  expanding  FSS  access  to  additional  health  care  providers. 


'  Personal  health  care  services  are  defined  as  health  services  and  supplies  minus 
expenditures  for  program  administration,  the  cost  of  private  health  insurance  and 
expenditures  for  government  pubUc  health  activities. 
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Size  of  FSS  Market 


According  to  GSA,  "Federal  agencies  place  approximately  1.9  million  orders  valued  at  approximately 
$5.4  billion  under  approximately  7,000  schedule  contracts  each  year."^  Medical  equipment  and 
supplies  account  for  $2,565  billion,  or  47.5  percent  of  all  FSS  purchases.'  This  is  equal  to 
approximately  5  percent  of  the  total  U.S.  medical  equipment  and  supply  market,  which  is  estimated  to 
be  $51.3  billion. 

Assuming  the  same  proportion  of  usage  for  medical  equipment  and  supplies  as  for  personal  health  care 
expenditures  (12.3  percent),  total  public  FSS  expenditures  for  medical  equipment  and  supplies  would 
equal  $6.31  billion  ($51.3  billion  x  12.3%).  This  exceeds  current  purchases  under  FSS  for  ^ 
commodities  and  services.  Thus,  if  public  sector  FSS  purchases  were  to  increase  from  the  current  5 
percent  of  the  market  to  12.3  percent,  the  dollar  amount  subject  to  the  supply  schedule  would  increase 
by  nearly  $3.75  billion. 

Effects  on  Federal  Outlays  of  Expanding  FSS  Access 

The  following  section  addresses  lessons  learned  from  the  Medicaid  prescription  drug  rebate  program. 
It  includes  an  estimate  of  the  cost  to  the  federal  government  of  expanding  FSS  access. 

Lessons  from  the  Medicaid  Rebate  Program 

The  Medicaid  rebate  legislation  placed  pharmaceutical  companies  at  a  financial  disadvantage  for 
offering  best  price  discounts.  Not  unexpectedly,  the  legislation  has  dramatically  altered  the  best  price 
discounts  offered  by  manufacturers  in  the  first  39  months  of  the  rebate  program's  operation.  The 
average  best  price  discount  decreased  from  33.3  percent  in  the  first  quarter  of  1991  to  23.5  percent  by 
the  2nd  quarter  of  1994,  where  it  appears  to  have  stabilized.  Products'  with  deep  discounts  of  more 
than  30  percent  have  decreased  from  approximately  45  percent  of  the  top  100  drugs  to  approximately 
1 7  percent  of  the  top  1 00  drugs.  On  the  other  hand,  the  number  of  top  1 00  drugs  with  minimal 
discounts  has  also  significantly  decreased. 


^Federal  Register.  April  7, 1995, 60(67):1765 

'Based  on  June  6, 1995  Industry  comments  submitted  to  GSA  by  HIMA  and  July  20, 
1995,  "1995  Fact  Sheet  on  Medical  Device  Industry" 

*  Data  for  all  products  discussed  in  this  report  have  been  weighted  for  dollar  volume  to 
the  Medicaid  program. 
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Average  Best  Price  Discount 

The  following  are  the  most  recent  data  available  for  the  average  best  price  discounts  under  the 
Medicaid  rebate  program.'  The  trend  by  quarter  is  as  follows: 


Quarter 

Percent  (TVIean  Discounti 

1/91 

33.3 

2/91 

32.2 

3/91 

31.6 

4/91 

32.2 

1/92 

27.2 

2/92 

26.0 

3/92 

27.4 

4/92 

25.4 

1/93 

24.2 

2/93 

23.9 

3/93 

24.3 

4/93 

24.1 

1/94 

23.2 

2/94 

23.5 

As  the  data  show,  the  best  price  discounts  have  decreased  from  33.3  percent  to  23.5  percent,  a31 
percent  decrease  in  di.scounts. 

Cost  to  the  Federal  Government 

As  cited  above,  $5.4  billion  in  purchases  are  being  made  by  the  federal  government  through  FSS. 
Discussion  with  federal  staff  and  industry  sources  suggest  that  discounts  extended  on 
nonpharmaceutical  items  are  slightly  higher  than  those  for  prescription  drugs.  Specifically,  sources 
suggest  that  the  discounts  are  on  the  order  of  40  percent  rather  than  the  33  percent  observed  in  the 
prescription  drug  area,  where  a  number  of  the  products  are  manufactured  by  only  one  company.  If 
discounts  were  to  decrease  on  the  order  of  magnitude  of  the  Medicaid  rebate  program,  say  from  40 
percent  to  25  percent,  federal  government  outlays  would  increase  bv  $1.35  billion  per  veai*  or  $11. 3 
billion  over  seven  vears. 


'  Data  are  published  by  HCFA,  Office  of  the  Actuary 

'  The  calculation  is  as  follows.  Assume  that  the  non  discounted  price  is  $9  billion.  The 
federal  government  is  receiving  a  40  percent  discount  ■v^^iich  yields  the  $5.4  billion  (9  x 
.6=  5.4)  in  federal  purchases  currently  observed.  If  the  discount  fell  to  25  percent  of  the 
price,  current  purchases  would  rise  to  $6.75  billion  (9  x  .75  =6.75).  Hence,  the  cost  to 
the  federal  government  would  increase  by  $1.35  billion  (6.75  -  5.4=1.35)  per  year. 
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Details  of  the  Public  Market  Share  Estimate 

The  following  section  outlines  how  the  public  market  share  estimate  was  developed  for  each  of  the 
provider  types  contained  in  Table  1 .  Details  of  the  sources  behind  these  estimates  can  be  found  in 
Appendix  A. 


Table  I 
Estimates  of  Public  Facilities'  Market  Share 

Provider  Category          Dgllarspf  Care  (billions)  %  of  Care  Delivered  in  Puhiir  Fariiiri,.c 

Hospitals                                     $  81.3  24.9 

Nursing  Homes                                 4.5  6.5 

C/MHCs  &  Homeless  Clinics              2.2  0.5 

Penal  System                                       1 .9  04 

ICF/MRs                                             6.3  I A 

Total                                      $  96J  123*" 

*  Not  additive  due  to  use  of  different  data  bases 


Hospital  Care 

In  1993,  there  were  6,647  hospitals  in  the  United  States.  Of  these,  2,024  were  identified  as  public 
institutions.  Public  hospitals  accounted  for  31%  of  all  facilities  but  only  24.9%  of  total  hospital 
expenses.  According  to  the  Health  Care  Financing  Administration  (HCFA)  national  accounts  data, 
1993  expenditures  for  hospital  care  totaled  $326.6  billion.  Based  on  the  HCFA  data,  the  public 
hospital  portion  was  $81 .3  billion. 

These  figures  must  be  interpreted  with  caution.  There  is  some  lack  of  agreement  over  the  definition  of 
a  publicly  owned  facility.  If,  for  example,  a  private  hospital's  bonds  are  guaranteed  by  a  local  or  state 
government,  does  this  affect  the  facility's  ownership  status  and,  thereby,  make  it  eligible  for  FSS 
prices?  Also,  if  a  hospital  is  owned  by  a  county  or  municipality,  but  is  operated  under  contract  by  a 
for-profit  hospital  management  company,  should  the  hospital  be  classified  as  public  or  private? 
Nursing  homes  and  other  providers  are  also  subject  to  these  same  definitional  problems.  Such  factors 
could  affect  both  the  classification  of  facilities  and  the  proportion  of  care  that  is  rendered  hv  puhlic 
institutions. 
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Nursing  Home  Care 

According  to  the  National  Center  for  Health  Statistics,  there  were  14,744  nursing  homes  in  the  United 
States  with  nearly  1.6  million  beds  in  1991.  Only  725  homes  (4.9%)  with  100,000  beds  (6.4%)  were 
publicly  owned.  The  remaining  14,000  homes  were  either  proprietary  or  non-public,  nonprofit 
facilities.  Publicly  owned  nursing  facilities  averaged  138  beds  in  size  and  had  occupancy  rates  of 
93.5%.  Using  numbers  of  beds  and  occupancy  rates,  the  total  number  of  nursing  home  residents  in 
both  public  and  all  facilities  was  estimated.  Public  facilities  accounted  for  6.5%  of  all  nursing  home 
residents. 

According  to  HCFA,  1993  national  expenditures  for  nursing  home  care  were  $69.6  billion. 
Multiplying  total  national  expenditures  for  nursing  home  care  by  6.5%  yields  an  estimate  of  $4.5 
billion  for  the  public  sector  share. 

Health  Center  Care 

There  are  approximately  2500  community,  migrant  and  homeless  health  centers  in  the  United  States. 
These  include  2,000  community  and  migrant  health  clinics  and  about  500  health  care  for  the  homeless 
clinic  sites.  While  some  homeless  grantees  and  clinic  sites  are  community  or  migrant  health  centers, 
most  are  separate  facilities  located  in  or  near  shelters  and  other  services  for  this  unique  population. 
These  clinics  serve  7.6  million  clients  each  year  and  have  total  annual  operating  budgets  of 
approximately  $2.2  billion.  Federal  grants  ($750  million)  and  Medicaid  are  their  primary  sources  of 
funds.  Community /migrant/homeless  health  centers  account  for  0.5%  of  expenditures  for  personal 
health  care  services,  after  hospital  care  has  been  factored  out. 

Penal  Health  Care  System 

On  January  1,  1994,  there  were  892,270  inmates  in  approximately  1400  prisons  within  the  federal  and 
state  penal  systems.  Based  on  data  from  42  states,  the  District  of  Columbia  and  the  federal  correctional 
system,  prison  health  care  costs  are  estimated  at  $5.90  per  inmate  per  day  or  approximately  $2,1 54  per 
inmate  per  year.  Annually,  this  comes  to  $1 .92  billion  in  health  care  costs  for  the  correctional  system 
or  0.4%  of  total  national  expenditures  for  personal  health  care  services,  after  hospital  care  has  been 
subtracted. 

Facilities  for  the  Mentally  Retarded 

In  1991,  there  were  1,477  publicly  operated  residential  facilities  for  the  mentally  retarded  serving 
nearly  90,000  individuals.  Average  maintenance  expenditures  per  resident  per  day  were  $193  or  $6.3 
biUion  annually.  ICF/MR  services  are  1.4%  of  total  national  expenditures  for  personal  health  care 
services  (after  hospital  care  has  been  subtracted). 
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Appendix  A 

Data  Sources  and  Derivation  of  Calculations 

The  purpose  of  this  technical  appendix  is  (1)  to  detail  the  data  sources  used  and  (2)  to  explain  how  the 
calculations  for  public  facilities'  share  of  the  health  care  market  and  expenditures  and  the  estimate  of 
the  effects  of  the  FSS  extension  on  Federal  procurement,  were  calculated.  We  have  examined  data  for 
hospitals,  nursing  homes,  community/migrant  and  homeless  health  centers,  the  penal  system,  and 
facilities  for  the  mentally  retarded.  Several  data  sources  were  used  to  derive  the  calculations.  They 
include  both  government  agencies  and  private  sector  organi2ations. 

Hospital  Care 

Data  on  hospital  care  were  compiled  from  two  sources:  the  American  Hospital  Association  (AHA)  and 
the  Health  Care  Financing  Administration  (HCFA).    AHA  conducts  an  annual  survey  of  hospitals  and 
publishes  data  in  Hospital  Statistics  on  number  of  facilities  and  their  characteristics,  including 
ownership,  services,  utilization  and  financial  information.  HCFA  publishes  statistical  information  on 
national  health  care  expenditures  in  an  annual  article  in  Health  Care  Financing  Review.  The  most 
recent  year  for  which  data  are  available  is  1993. 

From  Hospital  Statistics,  data  were  compiled  on  a  number  of  facilities  and  expenses  for  all  hospitals 
and  for  short  and  long-term  public  hospitals  in  the  United  States.  Public  hospitals  accounted  for  24.9% 
of  all  hospital  expenses.  The  1993  HCFA  national  accounts  estimate  for  hospital  care  was  $326.6 
billion.  Multiplying  the  HCFA  hospital  care  estimate  by  24.9%  results  in  a  public  hospital  share  of 
hospital  care  expenditures  of  $81.3  bilhon. 

Nursing  Home  Care 

Information  on  nursing  homes  was  obtained  from  the  1994  Statistical  Abstract  of  the  United  States. 
The  original  source  data  were  compiled  by  the  National  Center  for  Health  Statistics  (NCHS).  Among 
other  tilings,  NCHS  collects  data  on  number  of  nursing  homes,  ownership  status,  total  beds,  and 
occupancy  rates.  Using  total  number  of  beds  and  occupancy  rates,  an  estimate  of  the  number  of  total 
residents  and  residents  of  government  owned  facilities  was  calculated.  Government  owned  nursing 
homes  were  estimated  to  serve  6.5%  of  all  nursing  home  residents. 

The  1993  HCFA  national  estimate  for  nursing  home  care  was  S69.6  billion.  The  public  faciUties'  share 
of  nursing  home  expenditures  was  determined  by  multiplying  total  nursing  home  expenditures  by  the 
corresponding  public  sector  percent.  This  calculation  results  in  a  public  facilities'  estimate  of  $4.5 
billion. 
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Communitv/Migrant/Homeless  Health  Centers 

The  Health  Resources  and  Services  Administration  (HRSA)  was  the  source  of  information  on 
community,  migrant  and  homeless  health  centers.  From  HRSA's  Bureau  of  Primary  Care,  data  were 
collected  via  telephone  on  number  of  clinic  sites,  total  clients  and  total  budget.  HRSA  estimates  that 
700  organizations  operate  community  and  migrant  health  centers  with  2000  separate  clinic  sites. 
Additionally,  119  grantees  operate  approximately  500  homeless  health  care  clinics.  Together,  these 
programs  serve  7.6  million  clients  annually  and  have  operating  budgets  that  total  $2.2  billion. 

HCFA  national  accounts  data  were  used  to  calculate  the  health  center  proportion  of  personal  health 
care  services.  The  base  for  determining  the  calculation  was  defmed  as  total  personal  health  care 
expenditures  ($782.5  billion)  minus  hospital  care  expenditures  ($326.6  billion),  or  $455.9  billion. 
Health  centers  accovmt  for  0.5%  of  personal  health  care,  after  hospital  care  has  been  subtracted. 

Penal  Svstem 

Data  on  health  care  expenditures  within  the  penal  system  were  compiled  from  The  1994  Corrections 
Yearbook,  a  publication  of  the  Criminal  Justice  Instiwte  (CJI).  According  to  CJI,  there  were  995,730 
inmates  at  all  levels  of  the  U.S.  correctional  system  on  January  1 ,  1994.  This  included  892,270 
inmates  in  state  and  federal  prisons  and  103,000  prisoners  in  local  jails  and  other  programs.  From 
statistics  submitted  by  42  states,  the  District  of  Columbia  and  the  federal  correctional  system,  CJI 
derived  a  daily  health  care  cost  per  inmate  of  $5.90  for  state  and  federal  prisons.  This  translates  to  an 
annual  health  care  cost  of  approximately  $2,154  per  inmate  and  a  total  annual  expenditure  of  $1,921 
billion. 

The  correctional  system  proportion  of  personal  health  care  services  was  calculated  using  the  same  base 
as  was  used  in  the  CHC  calculation.  Total  health  care  expenditures  for  state  and  federal  prisoners 
($1,921  billion)  were  divided  by  a  base  figure  of  $455.9  billion  to  yield  a  value  of  0.4%. 
The  calculation  does  not  include  inmates  in  local  jails.  No  figures  were  available  on  health  care  costs 
at  this  level  of  the  correctional  system.  There  is  probably  less  care  available  at  the  local  level  and 
annual  costs  per  inmate  are  probably  lower.  However,  even  if  local  inmates  were  included  in  the 
calculation  at  the  same  daily  or  aimual  rate  as  in  state  and  federal  prisons,  the  proportion  would  have 
increased  by  only  0.1%  and  would  not  have  significantly  altered  the  national  calculation  of  $1,921 
billion. 

ICF/MRs 

The  ICF/MR  data  were  compiled  from  the  1994  Statistical  Abstract.  Of  the,  46,786  residential 
facilities  for  the  mentally  retarded  in  the  United  States  in  1991,  only  1,477  were  identified  as  public 
and  all  were  state  operated.  These  public  facilities  served  a  total  of  88,841  residents.  With  daily 
maintenance  expenditures  of  $193  per  resident,  total  expenditures  equal  $6.3  billion. 
Using  the  same  baseline  as  was  used  for  CHCs  and  the  penal  system,  ICF/MR  expenditures  totaled 
1.45%  of  personal  health  care  services,  after  hospital  care  had  been  factored  out. 
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The  projected  increase  in  the  dollar  sunount  for  medical  equipment  and  supplies  that  would  come  under 
the  proposed  FSS  extension  was  calculated  using  data  from  HIMA  and  GSA.  HIMA  projects  that  the 
U.S.  domestic  market  for  medical  equipment  and  supplies  will  total  $51.3  billion  in  1995  and  that 
federal  FSS  users  comprise  5%  of  this  total.  In  dollar  terms,  the  FSS  share  will  be  $2,565  billion 
($51.3  billion  x  5%)  or  47.5%  of  total  annual  FSS  expenditures  ($2,565  billion/$5.4  billion).  Public 
facilities'  portion  of  the  health  care  market  has  been  estimated  at  12.3%  (see  above).  If  the  FSS 
program  is  extended  to  12.3%  of  the  U.S.  market  for  medical  equipment  and  supplies,  the  total  dollar 
amount  that  would  be  affected  would  be  $6.31  bilhon  ($51.3  billion  x  12.3%),  an  increase  of  $3,745 
over  present  levels.  As  previously  noted,  this  projected  total  exceeds  current  annual  FSS  expenditures 
for  all  products  and  services. 
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The  National  Retail  Federation  (NRF),  the  nation's  oldest  and  largest  trade 
association  representing  the  interests  of  the  retail  industry,  hereby  submits  the 
following  comments  on  H.R.  1670,  the  Federal  Acquisition  Reform  Act  of  1995.   Of 
particular  interest  to  the  retail  industry  are  efforts  to  repeal  the  expanded 
purchasing  authority  granted  to  the  General  Services  Administration  (GSA)  by 
the  103rd  Congress. 

By  way  of  background,  the  NRF  is  the  world's  largest  retail  trade 
association  with  membership  that  includes  the  leading  department,  specialty, 
discount,  mass  merchandise  and  independent  stores,  as  well  as  32  national  and 
50  state  associations.   NRF  members  represent  an  industry  that  encompasses 
over  1.4  million  U.S.  retail  establishments,  employs  nearly  20  million  people,  1  in 
5  American  workers,  and  registered  1994  sales  of  more  than  of  $2.2  trillion. 
NRF's  international  members  operate  stores  in  more  than  50  nations. 

During  consideration  of  the  Federal  Acquisition  Streamlining  Act  of  1994 
(FASA)  by  the  Senate  Committee  on  Armed  Services  and  the  Senate  Committee  on 
Governmental  Affairs  in  the  103rd  Congress,  an  amendment  was  adopted  to 
modify  §1555  of  FASA  to  permit  GSA  to  act  as  purchasing  agent  for  state  and 
municipal  governments.    Through  this  arrangement,  state  and  local 
governments  will  be  able  to  utilize  GSA  purchasing  schedules  for  their 
acquisitions. 

While  NRF  supports  efforts  to  create  a  more  efficient  federed  acquisition 
process  through  FASA,  the  extension  of  GSA  purchasing  schedules  to  state  and 
local  governments  under  §1555  represents  an  unwarranted  extension  of  federal 
activities  into  the  private  meirketplace.  Further,  it  is  unlikely  that  municipal 
governments  will  realize  any  meaningful  benefits  and  its  impact  on  local 
economies  could  be  highly  adverse. 
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Of  primary  impori;ance  to  the  retail  industry  and  small  businesses  are 
concerns  that,  as  state  and  local  governments  begin  to  utilize  GSA  schedules, 
widely  accepted  and  "traditional"  private  sector  channels  of  supply  for  municipal 
governments  will  be  irrevocably  disrupted.   The  adverse  impact  this  will  have  on 
the  local  business  community  cannot  be  understated.    Many  businesses, 
especially  smaller,  family-owned  retailers,  rely  on  sales  to  governments  for  their 
financial  well-being.   The  loss  of  these  sales,  which  will  occur  as  the  channels  of 
supply  are  potentially  shifted  from  private  sector  sources  to  sources  within  the 
federal  government,  may  prove  too  damaging  for  many  small  businesses  to  bear. 
In  their  zeal  to  "streamline"  government  acquisition  through  §1555  of  FASA,  the 
103rd  Congress  inadvertently  adopted  legislation  which  may  cause  tremendous 
hardships  for  many  businesses  throughout  the  country.   As  businesses  suffer 
from  the  lack  of  government  purchasing,  so  to  will  local  communities.    The 
reduction  in  government  purchasing  from  local  businesses  will  result  in 
increased  unemployment,  fewer  taxes  collected,  and  an  overall  decline  in  the 
local  economy. 

Regrettably,  expanded  GSA  purchasing  authority  is  not  limited  to  just  a  few 
specific  items.   Under  GSA  proposed  regulations  to  implement  §1555,  published  in 
the  Federal  Register  on  April  7,  1995  (60  Fed.  Reg.  17764),  state  and  local 
governments  will  be  permitted  to  utilize  GSA  purchasing  schedules  covering  a 
broad  range  of  items  from  office  fiimiture,  maintenance  equipment,  medical 
equipment,  school  supplies  and  tractors,  to  name  but  a  few.   Hence,  the  possible 
damage  to  the  small  business  community  may  be  spread  over  a  wide  variety  of 
businesses.   GSA  is  required  to  promulgate  a  final  rule  on  this  issue  no  later  than 
October  1, 1995. 

As  stated  previously,  NRF  supports  efforts  to  create  a  more  efficient 
government  acquisition  process.   However,  in  addition  to  the  potential  damage 
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caused  by  §1555  of  FASA  to  the  private  sector,  state  and  local  governments  may 
well  not  realize  significant  financial  savings  and  may  experience  a  decrease  in 
the  level  of  service  they  have  come  to  expect  from  private  sector  businesses. 

For  state  and  local  governments,  it  is  unlikely  that  FASA  will  ever  result  in 
significant  savings.    Under  the  GSA  proposal,  GSA  will  be  allowed  to  charge 
municipal  governments  an  unspecified  "fee"  for  the  use  of  their  purchasing 
schedules.  This  fact,  coupled  with  the  fact  that  many  state  and  local  governments 
already  conduct  purchasing  on  a  competitive  bid  basis  (accepting  the  lowest  bid), 
all  but  ensiires  that  the  adoption  of  §1555  will  provide  minimal,  if  any,  savings  for 
state  and  local  governments.   Further,  the  bureaucratic  costs  incurred  by  the 
federal  government  in  administering  the  GSA  program  are  expected  to  be 
significant.   It  is  estimated  that  the  use  of  GSA  purchasing  schedules  will  cost  the 
federal  government  $1.35  billion  annually,  or  $11.3  billion  over  seven  years,  in  the 
medical  equipment  field  alone. 

In  addition  to  faihng  to  realize  amy  meaningful  savings  from  the 
implementation  of  FASA,  state  and  local  governments  will  also  experience  a 
marked  reduction  in  the  level  and  quality  of  service  they  receive  from  their 
purchases.    Many  of  the  items  covered  under  the  GSA  schedules,  such  as  medical 
equipment,  tractors,  and  telecommunications  equipment,  require  regular 
maintenance,  alignment,  tuning  or  the  like.    Under  the  current  system,  local 
businesses  who  sell  to  governments  have  often  developed  close  working 
relationships  with  their  government  customers  and  take  pride  in  providing 
superior  customer  service.   It  is  unUkely  that  a  federal  agency  such  as  GSA, 
which  soiirces  from  hundreds  of  suppliers  located  throughout  the  country,  will  be 
able  to  assure  municipal  governments  that  GSA  suppliers  will  be  capable  of 
providing  these  services  to  governments  at  a  similarly  high  level. 
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In  light  of  the  deficiencies  of  FASA  illustrated  above,  some  would  argue 
that  state  and  local  governments  will  opt  to  continue  traditional  purchasing 
systems  and  not  utilize  GSA  schedules.   This  assumption  is  far  from  certain. 
Strict  purchasing  requirements  will,  in  many  cases,  dictate  that  GSA  schedules 
be  used.   Under  certain  circumstances,  sUght  "paper"  savings  in  cost  to 
municipal  governments  will  force  the  adoption  of  GSA  schedules.   Even  if  the 
transition  to  GSA  purchasing  by  local  governments  is  slow,  it  will  nonetheless 
gradually  erode  the  business  foundations  of  many  communities. 

In  this  age  of  reducing  the  size  and  scope  of  the  federal  government,  it  is 
ironic  that  §1555  of  FASA,  which  will  extend  the  General  Services 
Administration's  bureaucracy  into  virtually  every  city,  town,  and  county 
throughout  the  covmtry,  should  be  adopted..  The  repeal  of  §1555  is  essential  to 
ensure  the  well-being  of  the  many  small  businesses  which  are  the  backbone  of 
numerous  American  communities. 

Many  Members  of  the  104th  Congress  recognize  the  inherent  deficiencies  of 
§1555.  Rep.  Bill  Zeliff  (R-NH)  recently  offered  an  amendment  (which  was 
ultimately  withdrawn)  to  H.R.  1670  which  would  repeal  §1555.  H.R.  1670  is  an 
ideal  vehicle  for  the  repeal  of  §1555  of  FASA.  Repeal  of  §1555  will  benefit  the 
business  community,  the  federal  government,  and  the  state  and  local 
governments  it  was  originally  enacted  to  aid.  On  behalf  of  the  retail  industry, 
NRF  strongly  urges  lawmakers  to  support  Congressional  efforts  to  repeal  GSA's 
misguided  purchasing  authority  as  granted  under  §1555  of  FASA. 
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July  27,  1995 

The  Honorable  William  F.  dinger,  Jr. 

Chairman 

Committee  on  Government  Reform  and  Oversight 

U.S.  House  of  Representatives 

Washington,  DC  20515-6143 

Dear  Mr.  Chairmem: 

On  Monday,  July  24th,  we  learned  that  H.R.  1670,  the  "Federal 
Acquisition  Reform  Act  of  1995",  had  been  scheduled  for  mark-up  on 
Thursday,  July  27th.  While  we  understand  that  proposed  revisions 
to  all  four  titles  of  the  bill  have  been  prepared,  our  ccxmnents 
cure  directed  primarily  to  our  substantial  concerns  with  Title  I 
(Competition),  as  reflected  in  a  July  19th  draft  obtained  by  the 
staff  of  the  House  Committee  on  Small  Business  on  July  25th. 

Reiterating  testimony  presented  to  the  House  Committee  on 
Small  Business  at  its  June  29th  hearing,  we  believe  that  it  is 
essential  that  H.R.  1670  be  modified  tc  maintain  the  current 
standard  of  "full  and  open  competition",  established  by  the 
leindmeurk  Competition  in  Contracting  Act  of  1984  (CICA).   CICA 
unambiguously  expressed  the  policy  that  competition  is  to  be  the 
norm  for  Federal  contracting,  estid)lished  statutory  stemdcurds  for 
the  circumstances  under  which  other  than  competitive  procedures 
are  justificUale,  euid  prescribed  a  rigorous  but  worked>le 
justification  and  approval  system  for  esteJslishing  whether  a 
proposed  other  than  competitive  procurement  met  those  statutory 
standards.   The  competitive  system  established  by  CICA  has  proven 
itself  for  a  decade,  resulting  in  a  steady  decrease  in  sole  source 
contract  awcirds.   It  assures  a  fair  emd  open  procurement  process, 
which  is  essential  to  small  business. 

We  are  perplexed  by  a  theme  reflected  in  so  many  of  the 
bill's  provisions  —  eliminating  clear  statutory  stemdeirds  euid 
substituting  virtually  unfettered  discretion  in  the  C2u:eer 
regulation  writers  to  shape  the  procurement  system  as  they  see 
fit.   This  approach  is  contreu:y  to  the  strong  re.gulatory  reform 
initiatives  embraced  by  the  House  and  strongly  supported  by  the 
small  business  community.   These  initiatives  call  for  restraining 
the  discretion  of  the  career  regulatory  bureaucracy  by 
establishing  precise  statutory  standards,  such  as  cost-benefit 
analysis,  and  effective  means  to  ensure  coo^liance.   Clear 
statutory  standcurds,  euid  an  effective  protest  system,  are  just  as 
appropriate  in  the  procurement  arena. 
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We  don't  believe  that  euny  case  has  been  made  for  modifying 
the  standard  and  practice  of  "full  and  open"  coii^)etition .  We  are 
unaware  of  any  testimony  or  study  that  such  a  ch£mge  is  needed.  On 
the  contrary,  it  was  specifically  considered  and  rejected  by 
Advisory  Pemel  on  Codifying  and  Streeunlining  Acquisition  Laws, 
whose  1,800-page  report  weis  the  foundation  for  P.L.  103-355,  the 
"Federal  Acquisition  Streamlining  Act  of  1994"  (FASA). 

Similarly,  we  don't  believe  that  any   case  has  been  made  for 
repealing  the  statutory  provisions  that  assure  open  and  fair 
bidder  pre-qualification  systems.   They,  too,  have  met  the  needs 
of  the  procuring  agencies,  while  protecting  small  firms  from 
arbitrary  exclusion.   H.R.  1670 's  new  Contractor  Verification 
System  simply  lacks  adequate  statutory  steuideirds  and  confers  too 
much  discretion  on  the  regulation  writers,  inviting  a  return  to 
the  a±)uses  that  prompted  Congressional  action  during  the  mid-1980s 
as  part  of  the  response  to  the  "spare  peurts  horror  stories". 

We  understand  that  Title  II  (Commercial  Items)  still 
authorizes  the  purchase  of  ccMmnercial  items  without  ciny  dolleu: 
limitation  through  "simplified  procedures"  previously  used  only 
for  small  purchases  ($25,000  or  less).   Further,  we  understand 
that  the  provision  may  give  tacit  recognition  to  sole-source 
procurements  of  commercial  items  using  "simplified  procedures", 
ceding  to  the  regulation  writers  full  discretion  to  shape  a  system 
for  justification  eind  approval  without  euiy  Congressional  standards 
whatsoever.   If  these  descriptions  eure  accurate,  we  must  continue 
to  oppose  this  provision  of  the  bill. 

Next,  we  understand  that  Title  IV  (Streamlining  of  Dispute 
Resolution)  was  substemtially  rewritten  on  the  evening  of  July 
25th  in  ways  that  could  deny  an  aggrieved  bidder  a  realistic 
opportunity  to  effectively  protest  improper  agency  action  or 
receive  a  real  remedy.   If  Title  IV  has  been  weakened,  it  would  be 
unfoirtunate  since  a  meaningful  bid  protest  system  is  essential  and 
the  introduced  bill  proposed  many  useful  improvements,  such  as  the 
increased  use  of  alternative  disputes  resolution  techniques,  long 
supported  by  the  small  business  community. 

We  sincerely  hope  that  many  of  the  other  positive  provisions 
of  the  introduced  bill  have  not  been  diminished  in  re-drafting. 
Of  special  importance  to  the  small  business  community  is  Section 
301  (Government  Reliance  on  the  Private  Sector). 

Mr.  Chairman,  while  we  recognize  your  desire  to  move  steadily 
forward  with  another  round  of  "fundeunental"  procurement  reform,  we 
eeumestly  urge  additional  moderation  as  to  substemce  emd  schedule, 
for  several  reasons. 
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First,  Government  buyers  and  vendors  of  all  sizes  are  just 
now  comprehending  the  likely  results  of  the  sweeping  changes  made 
by  FASA,  as  the  implementing  regulations  are  issued.   Small 
businesses  will  be  especially  heurd  pressed. 

At  a  July  20th  heeiring  before  the  House  Small  Business 
Committee,  the  GAO  testified  that  the  regulation  writers  will 
simply  not  meet  FASA's  deadlines  for  the  issucince  of  proposed  and 
final  regulations.  Consequently,  small  firms  can  likely  expect  to 
see  FASA  became  effective  on  October  1st,  with  only  a  few  days  to 
comprehend  memy  of  the  new  regulations.  For  the  small  business 
community,  FASA  weis  "fundamental"  procurement  reform.  Small 
business  government  contractors  need  time  to  adapt,  emd  in  our 
opinion,  Congress  would  benefit  from  reviewing  scnte  period  of 
actual  practice  under  the  procurement  practices  memdated  by  FASA. 

Next,  the  1995  White  House  Conference  wets  convened  in 
Washington  during  June.  Further  changes  to  the  Federal 
procurement  process  should  consider  the  recommendations  adopted. 

While  recognizing  your  strong  record  on  behcd.f  of  small 
business,  the  undersigned  organizations  simply  cemnot  express 
support  for  the  "Federal  Acquisition  Reform  Act  of  1995"  in  the 
form  in  which  we  believe  it  currently  exists. 

Sincerely, 

Small  Business  Working  Group  on  Procurement  Reform 

On  behalf  of  the  following  peurticipating  organizations  — 

Small  Business  Legislative  Council  (SBLC) 

National  Small  Business  United  (NSBU) 

National  Association  of  Women  Business  Owners  (NAWBO) 

Latin  American  Management  Association  (LAMA) 

Minority  Business  Enterprise  Legal  Defense 

emd "Education  Fund  (MBELDEF) 
National  Association  of  Minority  Business  (NAMB) 
National  Association  of  Minority  Contractors  (NAMC) 
WcHoen  Construction  Owners  and   Executives 
American  Gear  Memufacturers  Association 


U.S.  Chamber  of  Coi 


CCi 
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The  Honorable  Cardiss  Collins 

Ramking  Democratic  Member 

Committee  on  Government  Reform  and  Oversight 

The  Honored>le  Jem  Meyers 

Chair 

Committee  on  Small  Business 

The  Honorable  John  J.  LaFalce 
Remking  Democratic  Member 
Committee  on  Smedl  Business 

The  Honoreible  Floyd  Spence 

Chaiiman 

Committee  on  National  Security 

The  Honorable  Ron  Dellums 
Remking  Democratic  Member 
Committee  on  National  Security 
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C   •  U  ■  C  I  I 


Members  of  the  Small  Business  Legislative  Council 


Air  Conditioning  Contractor*  of  Amarica 

Alllanca  for  Affordable  Haaltli  Cara 

Alllanca  of  Indepandent  Store  Ownera  and  Proteaalenala 

American  Animal  Hoapttal  Aaaodatlon 

American  Association  of  Equine  Praetltlonera 

American  Assoclstlon  of  Nuraeiymen 

American  Bus  Association 

American  Consulting  Engineers  Council 

American  Council  of  Independent  Laboratoriaa 

American  Gear  Manufacturers  Aaaodatlon 

American  Machine  Tool  Distributors  Association 

American  Road  &  Transportation  Bulldera  Aaaodatlon 

American  Society  of  Interior  Designers 

American  Society  of  Travel  Agents,  Inc. 

American  Subcontractors  Aaaodatlon 

American  Textile  Machinery  Aaaodatlon 

American  Trucking  Associationa,  Inc. 

American  Warehouse  Association 

AMT-The  Association  for  Manufacturing  Technology 

Architectural  Precast  Aaaodatlon 

Associated  Builders  &  Contradors 

Associated  Equipment  Distributors 

Associated  Landscape  Contradors  of  America 

Association  of  Small  Business  Development  Centers 

Automotive  Service  Association 

Automotive  Recyclers  Association 

Automotive  Warehouse  Distributors  Aaaodatlon 

Bowling  Proprietors  Association  of  America 

Building  Service  Contradors  Association  International 

Christian  Boolisellers  Association 

Cincinnati  Sign  Suppiiss/Lamb  and  Co. 

Council  of  Fleet  Specialists 

Council  of  Growing  Compsnies 

Dired  Selling  Association 

Eledronlcs  Representatives  Association 

Rorists'  Transworid  Delivery  Association 

Health  Industry  Representatives  Assodatlon 

Helicopter  Association  international 

Independent  Baniters  Association  of  America 

Independent  IMedical  Distributors  Aaaodatlon 

International  Association  of  Refrigerated  Warehouses 

International  Communications  Industries  Aaaodatlon 

International  Formaiwear  Association 

International  Televiaion  Aaaodatlon 

Machinery  Dealers  National  Assodatlon 

Manufadurers  Agents  National  Aaaodatlon 

Manufadurera  Representatives  of  America,  Inc. 

Mechanical  Contradora  Aaaodatlon  of  America,  Inc. 


National  Aaaodatlon  tor  the  Selt-Emplayed 
National  Aaaodatlon  of  Catalog  Showroom  Merchandlsafs 
National  Aaaodatlon  o>f  Home  Bulldera 
National  Aaaodatlon  of  bivMtment  Companiea 
National  Assodatlon  of  Plumbing-HeatlnB-CoolIng 
Contractors 

National  Aaaodatlon  of  Private  Entarprise 
National  Aaaodatlon  of  Realtors 
National  Aaaodatlon  of  Retail  DrugEists 
National  Aaaodatlon  of  RV  Parka  and  Campgrounds 
National  AasodaBon  of  Small  Buaineaa  Inveatment 
Companies 

National  Aaaodatlon  of  the  Remodeling  Industry 
National  Chimney  Swaap  Guild 
National  Electrical  Contradors  Aaaodatlon 
National  Electrical  Manufacturers  Repreaentativea 
Aaaodatlon 

National  Food  Brokers  Aaaodatlon 
National  Independent  Rag  Dealera  Aaaodatlon 
National  Knitwear  &  Sportawear  Aaaodatlon 
National  Lumber  &  Building  Material  Dealers  Aaaodatlon 
National  Moving  and  Storage  Aaaodatlon 
National  Ornamental  &  Miacelianeoua  Metals  Assodatlon 
National  Paperbox  Aaaodatlon 
National  Shoe  Retailera  Aaaodatlon 
National  Sodety  of  Public  Accountants 
National  Tire  Dealera  &  Retreaders  Aaaodatlon 
National  Tooling  and  Machining  Aaaodatlon 
National  Tour  Aaaodatlon 
National  Venture  Capital  Aaaodatlon 
National  Wood  Rooring  Assodatlon 
NATSO,  Inc. 

Opticians  Assodatlon  of  America 
Organization  for  the  Protection  and  Advancement  of  Small 
Telephone  Companiea 
Passenger  Vessel  Aaaodatlon 
Petroleum  Marketera  Aaaodatlon  of  America 
Power  Tranamiaalon  Repreaentativea  Aaaodatlon 
Printing  Industries  of  America,  Inc. 
Professional  Lawn  Care  Aaaodatlon  of  America 
Promotional  Produda  Assodatlon  International 
Retail  Bakera  of  America 
Small  Bualnesa  Coundl  of  America,  Inc. 
Small  Bualnesa  Exporters  Aaaodatlon 
SMC/PennsylvanIa  Small  Business 
Sodety  of  American  Rorists 
Turfgrass  Producars  brtematlonal 


1156  ISlh  Street.  N.W.  •  Suite  SIO     Washingtoo,  DC  2000S      (202)  639-8500  /  FAX  (202)  296-5333 
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July  27, 1995 

The  Honorable  WiUiam  F.  Clinger,  Jr. 

Chainnan 

Committee  on  Government  Refonn  end  Ovenight 

U.S.  House  of  Representatives 

Washington.  D.C.  20515 

Dear  Mr.  Chainnan: 

We  recendy  leanied  dw  Committee  on  Govenunem  Reform  and  Ovetsi^  vol!  tod^  be  considering 
IheFederalAcquisitioDRefbnn  Act  of  1995  (HJL  1670).  AssoctstedBuflders  and  Comractors  (ABC)  would 
like  to  take  this  opportunity  to  address  the  proposed  revisions  to  Title  I  of  die  legislation.  While  ABC 
supports  the  Committee's  efforts  to  reform  the  costly  and  inefBciem  practices  of  the  federal  procuraneot 
system,  it  is  critical  that  these  efforts  do  not  provide  an  opportuniQ'  to  preehide  &tr  competition  for  fedeal 
contracts  by  lessening  the  current  standard  of  full  and  open  competition. 

ABC  is  a  national  trade  association  representing  17,500  contractors,  subcontractors,  material 
suppliers,  and  related  firms  from  across  the  country  and  from  all  specialties  in  the  construction  industry. 
Although  the  majority  of  our  membership  is  comprised  of  small  businesses,  we  also  lepresem  some  of  the 
largest  contractors  in  tiie  world.  This  diverse  membership  is  united  in  ABC  through  a  shared  commitment 
to  tiie  merit  shop  philosophy  of  swarding  construction  contracts  to  the  lowest  re^MOsible  bidder  -  regardless 
of  labor  affiliation  —  through  open  and  competitive  bidding.  This  practice  assures  the  taxpayer  and  die 
consumer  tiie  best  possible  job  for  the  dollar. 

ABC  appreciates  the  Committee's  iMlIIingness  to  address  the  cooeems  of  the  construction  communiQ^ 
and  is  pleased  with  the  retention  of  the  preference  for  competitrve  sealed  bid  procedures.  However,  ABC 
remains  concerned  that  the  bill  would  effectively  lessen  today's  standard  of  competitlotL  It  is  a  basic  tenant 
oftbe  free  muket  system  that  all  sources  be  given  die  opportunity  to  compete  fbr  work.  This  includes  open 
consideration  for  government  construction  contracts  for  all  bidders  -  large  and  small,  old  and  new  entraais 
into  the  federal  market  ABC  is  fiilly  supportive  of  the  current  full  and  open  competitive  process  for 
construction  contracting  contained  in  current  procutrmem  law.  It  has  adequately  provided  the  construction 
contracting  community  with  equal  opp(Htunttics  for  participation  in  fodeni  procurement  programs  as  weO 
as  restricted  the  opportunity  fior  partiality  and  abuse. 

ABC  appreciates  your  attention  to  die  impact  of  HJL  1670  on  the  nation's  coostiuetion  induiOy. 
I  look  forward  to  working  widi  you  to  ensure  that  the  bill  wOl  not  lessen  currem  equal  and  ftir  opportunities 
for  competition  in  federal  proeuremem  as  it  moves  forward  to  be  considered  by  tiie  fbll  House  of 
Representatives. 

Sincerely, 

Jennlfi»r  O.  Boucher 
Washington  Representative 

I300  North  Seventeenth  Street  ■  Rosslya  Virginia  22209  ■  (703)  812-2000 
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Small  Business  Working  Group 
on  Procurement  Reform 

Commentary  on 

H.R.1670,  the  "Federal  Aquisition  Reform  Act  of  1995" 

[as  reported  by  the  Committee  on  Government  Reform  and  Oversight 
on  July  27, 1995] 

Small  Business  Working  Group  on  Procurement  Reform 

The  Small  Business  Working  Group  on  Procurement  Reform  is  an  informal 
coalition  of  associations  that  serve  as  advocates  for  small  businesses,  including  small 
businesses  owned  by  minorities  and  women.  The  list  of  associations  that  participate  in 
the  Small  Business  Working  Group  is  attached. 

The  Small  Business  Working  Group  was  formed  during  the  consideration  of  the 
legislation  that  became  the  "Federal  Acquisition  Streamlining  Act  of  1994"  (FASA), 
Public  Law  103-355.  The  group's  basic  objective  was  to  see  that  the  practical  business 
needs  of  small  government  contractors  were  recognized.  Procurement  simplification 
and  streamlining  should  not  be  exclusively  for  the  benefit  of  Government  buyers. 
Procurement  reform  legislation  should  not  be  the  source  of  new  barriers  to  small 
business  participation,  both  at  the  prime  contract  and  subcontract  level.  Unfortunately, 
such  legislation  can  be  the  source  of  new  obstacles,  especially  when  Congress  grants 
excessively  broad  discretion  to  the  regulation  writers. 

Questionable  Timing  for  Additional  Major  Legislation 

Despite  being  in  the  midst  of  FASA's  implementation,  the  small  business 
community  is  now  confronted  with  a  new  proposal  to  "fundamentally"  change  the 
Federal  procurement  process,  H.R.  1670,  the  "Federal  Acquisition  Reform  Act  of  1995". 
The  small  business  community  remains  deeply  concerned  with  many  of  the  provisions 
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of  this  bill,  which  was  reported  on  July  27th,  by  the  Committee  on  Govemment  Reform 
and  Oversight.  In  its  current  form,  H.R.  1670  would  be  a  source  of  new  obstacles  to 
small  business  participation  in  Federal  contracting,  and  should  not  be  enacted. 
Our  analysis  of  the  provisions  of  the  reported  bill  follows. 

Title  I  -  Competition 

"Full  and  Open  Competition" 

Section  101  (Improvement  of  Competition  Requirements)  of  the  reported  bill 
would  fundamentally  change  the  standard  and  practice  of  "full  and  open  competition" 
established  the  landmark  Competition  in  Contracting  Act  of  1984  (CICA).  The  provision 
makes  parallel  amendments  to  section  2304  of  title  10,  which  governs  defense 
procurements,  and  to  Section  303  of  the  Federal  Property  and  Administrative  Services 
Act  of  1949  (Title  41),  which  governs  the  civilian  agencies. 

The  proponents  of  H.R.  1670  assert  that  it  maintains  "full  and  open  competition". 
We  would  assert  that  the  reported  bill  only  maintains  the  use  of  the  phrase  "full  and 
open  competition",  while  completely  eliminating  the  current  standard  and  practice.  We 
believe  that  a  simple  comparison  between  the  competitive  practices  imposed  by  CICA 
and  those  proposed  by  H.R.  1670  will  support  this  position. 

Statutory  Exceptions  to  Competition  Eliminated 

CICA  requires  contracting  agencies  to  use  competitive  procedures  unless  the 
use  of  "other  than  competitive  procedures"  can  be  justified  against  one  of  seven 
statutory  exceptions.  These  seven  exceptions  recognize  an  array  of  circumstances  in 
which  obtaining  competition  is  not  possible.  For  example,  the  clearest  situation  is  one  in 
which  there  is  only  one  source  capable  of  meeting  the  Government's  needs.  Another 
statutorily  recognized  situation  in  which  competition  requirements  may  legitimately  be 
restricted  is  that  in  which  disclosing  the  Government's  needs  to  other  than  a  limited 
number  of  sources  would  compromise  national  security.  CICA's  statutory  exceptions  to 
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competition  are  standards  that  have  proven  themselves  for  a  decade,  simultaneously 
meeting  the  legitimate  needs  of  the  procuring  agencies  and  acting  as  a  necessary 
deterrent  to  non-competitive  contracting. 

"Justifications  and  Approvals" 

CICA  requires  that  the  use  of  other  than  competitive  procedures  must  be  justified 
and  establishes  clear  requirements  for  the  approval  of  such  noncompetitive  contract 
awards.  Level  of  approval  is  geared  to  the  dollar  value  of  the  contract  proposed  for 
award  on  a  non-competitive  basis.  Based  upon  a  decade  of  experience,  Congress  has 
periodically  adjusted  the  level  of  the  approval  to  minimize  delay,  but  still  maintain 
accountability.  CICA  also  specifies  minimum  standards  for  the  documentation  needed 
to  support  a  contracting  officer's  decision  to  use  other  than  competitive  procedures. 
Again,  a  decade  of  experience  has  proven  that  the  current  statutory  requirements 
regarding  such  Justifications  and  Approvals  (J&As)  are  effective  in  deterring 
unwarranted  sole-source  contract  awards. 

Limitless  Discretion  for  Non-competitive  Contracting 

In  contrast  to  CICA's  seven  statutory  exceptions  authorizing  the  use  of  other 
than  competitive  procedures,  H.R.  1670  would  authorize  the  use  of  other  than 
competitive  procedures  under  two  new  and  essentially  unlimited  exceptions  to 
competition.  Under  H.R.  1670's  proposed  standard,  the  use  of  competitive  procedures 
could  be  avoided  if  the  buying  activity  determined  that  the  use  of  competitive 
procedures  is  not  "feasible"  or  "appropriate."  H.R.  1670  provides  no  statutory  standard 
regarding  either  new  exception.  It  merely  directs  that  the  use  of  these  new  exceptions 
shall  be  specified  in  the  Government-wide  Federal  Acquisition  Regulation  (FAR). 
Essentially,  this  provision  of  H.R.  1670  grants  a  statutory  "blank  check"  to  the  regulation 
writers  to  authorize  non-competitive  dontract  awards.  In  our  opinion,  enactment  of  this 
provision  would  set-back  the  procurement  process  to  the  predominantly  non- 
competitive environment  of  the  1970s  that  prompted  Congress  to  enact  CICA. 
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H.R.  1670  would  also  convert  CICA's  seven  statutory  exceptions  to  competition 
to  illustrative  situations  to  be  included  in  the  FAR  coverage  relating  to  the  use  of  other 
than  competitive  procedures.  It  is  important  to  note  that  H.R.  1670  makes  explicit  that 
the  regulation  writers  are  free  to  add  other  exceptions  to  the  seven  drawn  from  current 
statutory  exceptions  to  competition. 

Statutory  "Justification  and  Approval"  Process  Repealed 
H.R.  1670  would  also  eliminate  the  current  statutory  system  for  justifications  and 
approvals  (J&As),  previously  described,  and  substitute  a  requirement  for  the  regulation 
writers  to  develop  appropriate  FAR  coverage  relating  to  the  same  subject.  Again,  no 
statutory  standards  are  provided.  Essentially,  the  regulation  writers  are  granted  another 
"blank  check". 

We  believe  that  the  current  statutory  standards  for  the  J&A  process  have  worked 
well,  and  should  not  be  repealed.  They  require  the  conduct  of  a  business-like  decision 
process  and  assure  that  essential  elements  of  information  are  available  upon  which  to 
judge  the  appropriateness  of  the  contracting  officer's  decision  to  award  a  contract  using 
other  than  competitive  procedures. 

Additional  Qualifier  on  Competitive  Contracting 
H.R.  1670  further  conditions  CICA's  unequivocal  statutory  preference  for 
competition  in  contracting  by  saying  that  the  use  competitive  procedures  must  be 
"consistent  with  the  need  to  efficiently  fulfill  the  government's  requirements".  It  is  our 
view  that  the  Govemment's  description  of  its  need,  the  supplies  or  services  intended  to 
be  purchased,  is  what  should  be  "consistent  with  the  need  to  efficiently  fulfill  the 
Govemment's  requirements".  Having  defined  how  to  most  efficiently  meet  the 
Govemment's  need,  then  competitive  procedures  should  be  required,  as  they  are 
today,  for  making  the  necessary  purchase. 
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Simply  put,  we  believe  that  "full  and  open  competition"  should  continue  to  be  the 
Congressionally-recognized  norm  for  Government  contracting.  It  cannot,  if  the  existing 
standards  and  procedures  enforcing  adherence  to  that  norm,  are  repealed. 

Definitional  Changes  -  "Open  Access" 

Section  103  of  the  bill  alters  key  definitions  relating  to  the  "full  and  open 
competition"  standard,  that  are  found  within  the  Office  of  Federal  Procurement  Policy 
(OFPP)  Act. 

First,  H.R.  1670  establishes  a  new  term  "open  access".  It  is  our  understanding 
that  the  sponsors  have  included  this  new  term  to  demonstrate  their  intent  that  the  bill's 
new  standard  for  competition  emphasizes  the  openness  that  is  a  core  objective  of 
CICA's  "full  and  open  competition"  standard.  The  bill's  definition  of  "open  access"  is  the 
current  definition  for  "full  and  open  competition"  --  that  is,  "all  responsible  sources  are 
permitted  to  submit  sealed  bids  or  competitive  proposals  on  the  procurement".  This 
definitional  change  has  left  the  term  "full  and  open  competition"  undefined,  although 
H.R.  1670  continues  to  make  use  of  the  term.  When  analyzed  in  the  context  of  the 
drastic  changes  to  the  current  practice  of  "full  and  open  competition",  previously 
described,  we  believe  that  the  definitional  changes  will  only  make  it  more  likely  that  the 
regulation  writers  will  take  this  opportunity  to  erect  insunnountable  barriers  to 
participation  of  small  firms  in  the  Federal  procurement  process. 

Definitional  Changes  •  "Competitive  Procedures" 

H.R.  1670  also  makes  very  significant  changes  to  the  current  definition  of 
"competitive  procedures."  Under  current  law,  "competitive  procedures"  means 
"procedures  under  which  an  agency  enters  into  a  contract  pursuant  to  full  and  open 
competition".  Under  H.R.  1670,  "competitive  procedures"  means  "procedures  under 
which  an  agency  enters  into  a  contract  pursuant  to  full  and  open  competition  that 
provides  open  access  and  is  consistent  with  the  need  to  efficiently  fulfill  the 
government's  requirements". 
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As  was  previously  noted,  "full  and  open  competition"  would  become  an 
undefined  term  under  H.R.  1670.  Further,  the  proposed  definitional  change  to 
"competitive  procedures"  would  allow  the  level  of  competition  to  be  restricted 
"consistent  with  the  need  to  fulfill  the  govemment's  requirements".  Proponents  of  the 
change  emphasize  that  the  competitive  procedures  must  provide  for  "open  access", 
that  is,  "all  responsible  sources  are  permitted  to  submit  sealed  bids  or  competitive 
proposals  on  the  procurement". 

Given  the  statutory  words,  both  interpretations  seem  to  have  merit.  The  final 
decisions  regarding  the  operative  meaning  of  "competitive  procedures"  then  will  be  left 
to  the  career  regulation  writers  drafting  the  implementing  FAR  coverage.  In  our  opinion, 
this  is  yet  another  "blank  check". 

Increased  Threshold  for  "Posting"  of  Contract  Opportunities 

Small  business  concerns  must  have  timely  access  to  adequate  information  about 
Federal  contracting  opportunities,  if  CICA's  competition  requirements  are  to  have  any 
meaning  in  practical  tenns.  Contracting  opportunities  below  the  small  purchase 
threshold  have  always  presented  a  challenge  to  small  firms.  Contracting  opportunities 
below  the  small  purchase  threshold  are  exempt  from  the  requirements  of  the  Small 
Business  Act  (and  the  OFPP  Act)  which  specify  that  such  opportunities  be  announced 
in  the  Commerce  Business  Daily  ^5  days  prior  to  the  release  of  the  solicitation,  and 
that  the  solicitation  provide  each  prospective  offeror  30  days  to  fashion  and  submit  its 
offer  in  response  to  the  solicitation  (45  days  in  the  case  of  a  contracting  opportunity  for 
research  and  development,  which  usually  require  the  preparation  of  more  complex 
proposals). 

When  CICA  was  enacted  in  1984,  the  small  purchase  threshold  was  $10,000.  In 
1986,  the  small  purchase  threshold  was  increased  to  $25,000.  At  the  same  time,  the 
Congress  required  ten-days  of  "posting"  by  the  local  contracting  office  to  provide  to  the 
small  business  community  some  visibility  of  higher  dollar  value  "small  purchases". 
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Specifically,  posting  is  required  for  contracting  opportunities  greater  than  $5,000  but 
less  than  $25,000  if  offered  by  the  Department  of  Defense,  and  greater  than  $10,000 
but  less  than  $10,000  if  offered  by  a  civilian  agency.  These  specific  posting  thresholds 
were  adopted  because  they  were  already  applicable  to  DOD  and  the  civilian  agencies 
in  1 986  by  FAR  coverage.  When  FASA  was  enacted,  the  small  business  community 
fully  anticipated  that  announcement  of  these  contracting  opportunities  through  such 
local  posting  would  be  replaced  by  electronic  solicitation  and  award  through  FACNET 
(Federal  Acquisition  Computer  Network). 

H.R.  1670  adopts  an  Administration  proposal  to  establish  a  "uniform"  posting 
threshold,  at  $10,000,  below  which  a  contracting  office  would  no  longer  have  announce 
contracting  opportunities  through  local  posting  for  at  least  a  10-day  period.  Obviously, 
this  would  deny  small  firms  access  to  the  thousands  upon  thousands  of  contracting 
opportunities  offered  by  DOD  with  an  anticipated  award  value  of  between  $5,000  and 
$10,000.  Those  contracting  opportunities  would  simply  become  invisible.  Their 
exclusion  from  the  posting  requirement  would  also  remove  a  principal  incentive  for 
announcing  these  contract  opportunities  in  the  future  through  FACNET.  They  would 
now  be  subject  to  the  preferred  method  of  solicitation  (according  to  the  FAR  coverage), 
telephonic  solicitation. 

If  the  posting  threshold  is  to  be  altered  and  made  uniform,  we  would  urge  that  it 
be  established  at  $5,000.  This  would  force  the  civilian  agencies  to  provide  small  fimns 
with  knowledge  of  more  of  their  contracting  opportunities.  It  would  also  have  the 
salutary  affect  of  encouraging  more  effective  implementation  of  FACNET.  However,  as 
suggested  in  the  General  Accounting  Office's  (GAO)  testimony  during  the  Committee's 
July  20th  hearing  on  the  implementation  of  FASA,  full  implementation  of  FACNET  may 
be  in  jeopardy  for  the  near  term. 
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No  Case  Has  Been  Made  to  Abandon  the  Standard 
and  Practice  of  "Full  and  Open  Competition" 

We  believe  that  no  case  has  been  made  for  changing  the  standard  and  practice 
of  lull  and  open  competition".  No  study  of  which  we  are  aware  has  recommended  such 
a  change.  In  fact,  the  Advisory  Panel  on  Streamlining  and  Codifying  Acquisition  Laws, 
the  so-called  Section  800  Panel,  composed  of  recognized  contracting  experts  from  both 
Govemment  and  the  private  sector,  specifically  reviewed  the  issue  of  changing  the 
existing  competition  standards  and  rejected  making  a  recommendation  for  any  such 
change. 

The  Section  800  Panel's  1 800-page  report  provided  the  analysis  underpinning 
the  legislation  that  ultimately  became  the  Federal  Acquisition  Streamlining  Act  of  1994. 
Unfortunately,  such  an  analytical  effort  does  not  appear  to  be  available  to  support  many 
of  the  provisions  of  H.R.  1670,  particularly  the  provisions  of  Title  I. 

Further,  to  our  knowledge,  there  has  been  no  testimony  recommending  changes 
to  the  "full  and  open  competition"  standard,  before  any  committee  during  this  Congress 
or  the  previous  Congress.  In  large  measure,  H.R.  1670's  proposal  to  eliminate  the 
standard  and  practice  of  "full  and  open  competition"  was  totally  unexpected.  Such  a 
change  is  simply  not  necessary  to  address  the  problems  frequently  cited  as  the  basis 
for  H.R.  1670's  fundamental  changes  to  existing  contract  competition  practices. 

The  Problems  Cited  Don't  Substantiate  the  Changes  Being  Proposed 

During  the  hearing  before  the  Committee  on  Government  Refomn  and  Oversight 
on  May  25,  there  was  frequent  mention  of  the  practical  objectives  being  sought  from  the 
enactment  of  H.R.  1670.  One  of  the  sponsors'  objectives  was  to  try  to  create  an 
environment  that  would  avoid  having  firms  enter  contract  competitions  which  they  have 
no  realistic  chance  of  winning.  The  other  frequently  cited  objective  was  to  determine 
earlier  in  the  evaluation  process  that  a  finn's  proposal  simply  is  not  the  proposal  that  will 
be  tapped  as  the  winner. 
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These  stated  objectives  are  worthwhile  because  small  firms,  in  particular,  have 
no  desire  to  expend  scarce  bid  and  proposal  funds  on  govemment  contract 
competitions  that  they  believe  are  not  lil<ely  to  result  in  a  contract  award. 

Small  firms  will  make  the  business  decision  not  to  participate  if  they  have 
adequate  information  to  do  so.  Giving  contracting  officers  broad  authority  to  exclude 
firms  which  they  believe  would  be  non-competitive  is  the  wrong  answer.  The  authority  to 
exclude  a  fimri  from  participating  in  a  competition  must  only  be  permitted  when  a  buying 
activity  has  demonstrated  such  a  limitation  on  full  and  open  competition  is  needed  and 
then  accomplished  through  pre-qualification  procedures  that  are  open  and  fair. 

During  the  hearing,  there  was  also  frequent  discussion  of  the  how  beneficial  it 
would  be  to  Government  and  contractors  if  contracting  officers  were  able  to  earlier 
exclude  from  further  consideration  those  proposals  that  have  no  realistic  chance  of 
being  awarded  the  contract. 

We  agree.  A  small  firm  is  interested  in  learning  sooner  rather  than  later  that  its 
proposal  will  not  result  in  a  contract  award,  when  fairly  measured  against  the  proposals 
submitted  by  its  competitors.  Again,  this  will  conserve  limited  resources  available  to 
such  firms  for  marketing  other  contracting  opportunities  that  have  a  higher  probability  of 
resulting  in  a  contract  award. 

H.R.  1670  Offers  the  Wrong  Solutions 

Unfortunately,  these  laudable  objectives  became  the  basis  for  H.R.  1670's 
proposal  to  abandon  the  standard  and  practice  of  "full  and  open  competition"  and,  as 
we  shall  describe  later  in  this  testimony,  the  equally  unacceptable  proposal  to  empower 
contracting  officers  to  restrict  firms  from  entering  a  competition. 

The  proponents  of  these  provisions  of  H.R.  1670  say  that  we  can  no  longer 
afford  to  have  "competition  for  competition's  sake".  To  our  understanding,  this  was 
never  an  objective  of  the  Competition  in  Contracting  Act  of  1 984,  given  the  workable 
array  of  statutory  exceptions  included  along  with  the  "full  and  open  competition" 
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standard.  Similarly,  we  don't  believe  that  it  has  been  demonstrated  as  the  prevailing 
practice  during  the  ten  years  that  CICA  has  served  as  the  foundation  for  the  federal 
procurement  process. 

Excessive  Competition  Is  Not  a  Real  Problem, 
but  Sole-source  Contracting  Is 

Excessive  competition  has  never  been  factually  demonstrated  as  a  systemic 
problem  with  the  procurement  process.  In  sharp  contrast,  the  GAO  and  inspector 
General  reports  identifying  examples  of  the  persistent  problem  of  unjustified  sole- 
source  contracting,  and  the  associated  increased  Govemment  costs,  would  probably  fill 
several  bookshelves. 

Alternative  Solution  -  Better  Description 
of  What  the  Government  Want  to  Buy 

H.R.  1670  seeks  to  attain  an  agreed  upon  objective  by  flawed  means.  We 
believe  that  small  firms  will  unilaterally  avoid  unwinable  contract  completions,  if  they 
have  adequate  information  to  make  an  infomned  business  decision.  To  provide  access 
to  such  decisional  information,  the  Federal  buying  activities  need  to  expand  their 
current  practices  of  describing  with  more  precision  what  product  or  service  the  agency 
is  seeking  to  procure.  The  greater  the  exactitude  and  certitude  with  which  the  agency 
defines  the  subject  matter  of  the  contract  to  be  awarded,  the  more  likely  it  is  that  the 
pool  of  potential  competitors  will  make  an  informed  judgment  on  whether  to  participate. 
Alternative  Solution  -  Clearly  Statement  of  Evaluation  Factors 
Second,  we  have  long  advocated  that  govemment  contract  solicitations  should 
contain  a  fuller  description  of  the  evaluation  factors  to  be  used  in  selecting  a  winner. 
Progress  has  been  very  recently  made  with  regard  to  this  objective,  particularly  with 
respect  to  more  solicitations  more  clearly  expressing  the  importance  of  and 
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relationships  between  the  various  evaluation  factors  specified.  FASA  made  further 
improvements  in  this  regard,  which  we  hope  will  be  fully  implemented  in  practice. 

Alternative  Solution  -  Access  to  Information 
about  Other  Prospective  Competitors 

The  third  improvement  that  can  be  made  to  help  firms  make  more  infomned 
judgments  about  entering  competitions  is  to  provide  infomiation  about  the  identity  of  the 
other  potential  competitors. 

By  knowing  which  other  finns  may  have  requested  a  copy  of  the  solicitation,  a 
firm  is  in  a  better  position  to  judge  its  relative  position  in  the  subsequent  competition, 
further  helping  the  firm  to  make  a  more  informed  business  judgment  to  submit  a 
proposal. 

Currently,  agencies  deny  firms  access  to  information  conceming  other 
prospective  offerors.  In  the  implementation  of  the  so-called  1986  Procurement  Integrity 
Act,  release  of  such  information  has  been  deemed  to  be  prohibited. 

It  has  always  seemed  improbable  that  having  knowledge  of  the  mere  identity 
other  potential  offerors  (in  contrast  to  their  proposals)  could  prejudice  the  conduct  of  the 
competition  among  those  firms  that  ultimately  chose  to  submit  a  proposal.  One  of  the 
positive  features  of  H.R.  1670,  contained  in  Title  III,  are  proposed  amendments  to  the 
Procurement  Integrity  provision  of  the  OFPP  Act.  Among  other  things,  they  would 
refocus  the  statute's  implementation  on  abuses  more  directly  impacting  the  fair  conduct 
of  federal  procurements. 

Rather  than  empowering  contracting  officers  to  exclude  prospective  competitors, 
we  would  urge  providing  them  access  to  the  information  needed  to  make  more 
informed  business  decisions  to  enter  Federal  contract  competitions. 
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Alternative  Solutions  -  Explicit  Authority  for  Contracting 
Officers  to  Make  Early  "Cuts"  in  the  Competition 

For  example,  we  believe  current  law  already  pemiits  contracting  officers  to 
establish  what  might  be  described  as  an  "initial  competitive  range"  based  upon  an 
evaluation  of  the  offers  submitted.  Only  those  falling  within  this  competitive  range  would 
be  permitted  to  continue  further  in  the  competition.  Since  contracting  officers  maintain 
that  they  are  unwilling  to  undertake  such  action  for  fear  of  bid  protests,  we  would 
suggest  that  the  authority  to  establish  such  preliminary  "cuts"  could  be  made  more 
explicit  by  the  legislation,  thus  providing  greater  "cover"  to  contracting  officers. 

Debrief  ings  Are  An  Essential  Element  of  the  Process 

In  screening-out  unsuccessful  proposals  earlier  in  the  evaluation  process,  it  is 
important  that  a  firm  be  accorded  a  right  to  a  debriefing.  Such  debriefings  help  the  firm 
to  better  understand  the  reasons  why  its  proposal  was  deemed  unlikely  to  result  in  a 
contract  award,  avoiding  bid  protests.  Debriefing  also  enables  the  firm  to  identify  its 
weaknesses,  potentially  making  the  firni  a  better  competitor  in  subsequent 
competitions. 

It  should  be  noted  that  unsuccessful  competitors  were  only  recently  accorded  a 
right  to  a  debriefing  with  the  1 994  enactment  of  FASA.  It  is  one  of  the  most  notable 
examples  of  the  improvements  made  by  FASA  to  the  competition  process  for  contracts 
above  the  Simplified  Acquisition  Threshold. 

Section  104  of  H.R.  1670  continues  the  theme  of  according  debriefings  to  those 
excluded  from  a  competition  prior  to  award,  but  unfortunately  accords  excessive 
discretion  to  a  contracting  officer  to  deny  a  request  for  a  debriefing.  It  is  unfortunate  that 
the  bill's  provision  falls  short  of  according  a  clear  right  to  an  offeror  excluded  from  a 
competition. 
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Title  I  -  Other  Provisions 

Elimination  of  Fee  Limitations 

Section  105  of  H.R.  1670  amends  both  Section  2306  of  Title  10  and  the 
corresponding  provision  of  the  Federal  Property  and  Administrative  Services  Act  of 
1 949  (Section  304)  to  eliminate  a  series  of  statutory  eliminations  on  the  amount  of  fee 
that  can  be  paid  to  a  contractor  under  various  types  of  service  contracts. 

Currently,  a  contractor  perfonning  a  cost-plus-fixed  fee  contract  for  experimental, 
developmental,  or  research  work  may  not  be  paid  a  fee  that  represents  more  than  15 
percent  of  the  estimated  cost  of  the  contract.  The  fee  for  performing  a  cost-plus-fixed 
fee  contract  for  architectural  or  engineering  sen/ices  may  not  exceed  6  percent  of  the 
estimated  cost  of  the  project.  The  fee  for  performing  any  other  type  of  cost-plus-fixed 
fee  contract  is  limited  to  1 0  percent  of  the  estimated  cost  of  the  contract. 

The  elimination  of  these  statutory  fee  limitations,  especially  that  related  to 
architectural-engineering  services,  has  long  been  sought  by  associations  representing 
the  design  and  engineering  professions. 

Contractor  Verification  System  - 

Excessive  Discretion  for  Excluding  Small  Contractors 

Section  106  (Contractor  Performance)  of  H.R.  1670  would  add  a  new  section  35 
to  the  Office  of  Federal  Procurement  Policy  Act,  establishing  a  new  contractor 
prequalification  system.  It  would  also  repeal  the  existing  contractor  prequalification 
systems  found  in  section  2319  of  Title  10  and  the  parallel  provisions  in  section  303C  of 
Title  41. 

The  current  contractor  prequalification  provisions  were  enacted  during  the  mid- 
1980s  as  part  of  the  Congressional  responses  to  the  spare  parts  horror  stories  at  DoD 
and  elsewhere  in  Government.  They  were  included  to  prevent  the  arbitrary  exclusion  of 
small  manufacturers  that  were  seel<ing  to  compete  for  spare  parts  contracts  that  had 
previously  been  procured  exclusively  on  a  sole-  source  basis.  These  provisions  allow 
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buying  activities  to  establish  "Qualified  Bidders  List,"  "Qualified  Manufacturers  Lists," 
and  similar  lists  of  prequalified  offerors  when  they  are  needed.  To  prevent  abuse,  the 
statutes  set  out  clear  standards.  First,  agencies  are  required  to  demonstrate  the  need 
for  establishing  such  a  restriction  on  full  and  open  competition.  Second,  these  statutes 
require  that  the  agencies  clearly  state  the  qualifications  standards  that  a  firm  must 
meet.  Third,  these  statutes  make  explicit  that  any  firm  must  be  given  the  opportunity  to 
demonstrate  its  ability  to  meet  the  qualification  standards.  Fourth,  these  qualification 
standards  focus  on  measuring  the  objective  technical  capabilities  of  a  firm  to  do  the 
work  required  by  the  agency  establishing  the  prequalification  requirement. 

In  contrast,  the  contractor  verification  system  established  by  H.R.  1670  lacks 
many  of  these  statutory  safeguards.  Rather,  it  accords  to  the  regulation  writers  broad 
discretion  on  when  contracting  officers  may  limit  competitions  to  such  "verified" 
contractors.  The  provision  also  grants  broad  discretion  to  the  regulation  writers 
regarding  the  tennination  of  a  contractor's  status  as  a  verified  contractor.  As  currently 
written,  the  provision  only  assures  that  "a  contractor  whose  verification  is  temninated  or 
revoked  will  have  a  fair  opportunity  to  be  considered  for  reentry  into  the  verification 
system." 

No  Case  Made  That  Existing  Prequalification  Procedures  Have  Not  Worked 

Again,  we  assert  that  no  case  has  been  made  that  the  current  systems  for 
contractor  prequalification  have  not  been  meeting  the  needs  of  the  procurement 
agencies,  while  providing  appropriate  protections  to  contractors,  especially  small 
contractors,  from  arbitrary  treatment  by  contracting  officers.  In  questioning  the 
wori<ability  of  the  new  proposed  Contractor  Verification  System,  we  would  particulariy 
cite  its  reliance  upon  being  able  to  obtain  timely,  accurate,  and  complete  data 
conceming  a  firm's  past  performance.  Although  FASA  calls  for  the  establishment  of 
systems  for  the  collection  of  past  perfonmance  data  and  its  use  in  evaluating 


422 


contractors  for  the  award  of  individual  contracts,  these  systems  are  still  under 
development  and  have  not  been  tested  in  practice.  The  pilot  programs  of  various 
Federal  agencies  that  have  sought  to  use  past  performance  as  an  evaluation  factor  in 
the  award  of  contracts  have  thus  far  been  fairly  limited  and  agency  specific  in 
measuring  past  performance.  These  pilot  programs  have  generally  lacked  an  effective 
means  of  measuring  a  firm's  past  performance  outside  of  the  federal  govemment  arena 
and  especially  its  performance  in  the  private  commercial  marketplace.  This  represents 
a  particulariy  serious  deficiency  since  one  of  the  basic  objectives  of  FASA  was  to  bring 
more  commercial  firms  into  the  govemment  marketplace.  It  seems  to  us  to  be  wholly 
inappropriate,  given  the  status  of  implementation  of  the  FASA  provisions,  to  be  actively 
considering  a  further  expansion  of  the  use  of  past  performance  in  the  federal 
procurement  process.  Denying  a  firm  the  opportunity  to  compete  on  the  basis  of  a  past 
performance  evaluation,  as  proposed  in  H.R.  1670's  Contractor  Verification  System,  is 
unacceptable  until  there  has  been  successful  experience  with  systems  that  accurately 
collect,  verify,  and  disseminate  past  performance  data.  One  need  only  look  at  the 
difficulties  afflicting  the  collection  and  reporting  individual  credit  information  to 
understand  the  significant  challenges  that  will  face  govemment  managers  as  they  seek 
to  use  past  performance  data  in  a  manner  that  assures  fairness  and  accuracy. 

Title  II  -  Commercial  Items 

Title  II  of  H.R.  1670  contains  four  sections  which  the  authors  believe  are 
necessary  to  facilitate  the  acquisition  of  commercial  items  on  a  broader  scale  by  the 
federal  govemment.  These  provisions  make  a  series  of  amendments  to  provisions 
adopted  only  last  year  in  FASA  .  As  we  have  noted  eariier,  the  regulations 
implementing  FASA  have  not  yet  been  finalized  or  put  into  practice. 
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Using  Simplified  Procedures  to  Purchase 
"Commercial  Products",  Without  Dollar  Limitation 


Section  202  of  the  bill  would  specifically  authorize  the  use  of  simplified 
procedures  for  the  acquisition  of  commercial  items  without  any  dollar  limitation.  We 
believe  that  this  authority  is  completely  unacceptable. 

The  simplified  procedures  set  forth  in  the  Federal  Acquisition  Regulation  were 
first  adopted  when  the  Small  Purchase  Threshold  was  $1 0,000.  FASA  increased  the 
Small  Purchase  Threshold  to  $100,000,  and  redesignated  it  as  the  Simplified 
Acquisition  Threshold  (SAT).  However,  the  regulations  implementing  the  new  SAT  left 
the  existing  FAR  coverage  essentially  unchanged.  Further,  FASA's  definition  of 
commercial  item  is  exceedingly  broad,  permitting  the  recognition  of  an  item  as  a 
"commercial  item"  even  though  it  has  not  as  yet  been  sold  in  the  commercial 
marketplace.  In  fact,  an  item  which  an  offeror  merely  intends  to  offer  for  sale  in  the 
commercial  marketplace  meets  FASA's  definition  of  a  commercial  item.  Procurements 
of  commercial  items  in  excess  of  the  $100,000  SAT  should  be  subject  to  the  full  and 
the  full  and  open  competition  standard  required  of  any  other  procurement  exceeding 
the  SAT. 

Title  III  -  Additional  Procurement  Reforms 
Reliance  on  the  Private  Sector 

Title  III  of  H.R.  1670  includes  an  array  of  provisions  touching  upon  matters 
affecting  the  conduct  of  the  procurement  process.  Section  301  (Govemment  reliance  on 
the  private  sector)  establishes  an  important  statutory  statement  of  congressional  policy 
long  sought  by  the  small  business  community.  The  Small  Business  Working  Group 
strongly  supports  this  provision. 
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Limitation  on  Certification  Requirements 

Section  302  (Elimination  of  certain  certification  requirements)  continues  tlie 
efforts  begun  in  FASA  to  diminisli  the  number  of  contract  certifications.  Tliis  provision 
would  prohibit  an  agency  from  imposing  a  non-statutory  certification  requirement. 

We  would  caution,  however,  that  the  elimination  of  certification  requirements  that 
have  a  statutory  basis  can  work  to  the  detriment  of  small  contractors.  The  argument 
that  a  certification  is  not  needed  when  the  contractor  is  bound  to  comply  with  the 
underlying  statutory  requirement  sounds  reasonable,  but  may  not  be  practical.  Small 
firms  find  it  more  difficult  to  keep  track  of  the  host  of  statutory  requirements  applicable 
to  them.  Certifications  implementing  such  statutory  requirements  have  the  benefit  of 
informing  the  small  contractor  of  the  statutorily-imposed  requirement  and  putting  the 
firm  on  notice  to  explore  what  its  obligations  are  under  the  statute.  Without  such 
certification  a  small  firm  may  remain  ignorant  of  a  statutory  obligation  which  could  then 
be  applied  against  the  firm  during  the  course  of  the  contract's  administration. 

Early  Implementation  of  Authority  to  Waive  Statutes 
in  Testing  Innovative  Procurement  Practices 

Section  303  would  authorize  the  Administrator  for  Federal  Procurement  Policy  to 
utilize  the  authority  granted  by  section  5061  of  FASA  to  waive  statutes  as  part  of  the 
authority  to  conduct  tests  of  innovative  procurement  procedures. 

The  small  business  community  remains  vehemently  opposed  to  extending 
authority  to  the  OFPP  Administrator  to  unilaterally  waive  statutory  requirements. 
Section  1 5  of  the  Office  of  Federal  Procurement  Policy  Act  already  grants  the  OFPP 
Administrator  broad  authority  to  conduct  tests  of  innovative  procedures,  including  the 
authority  to  waive  any  needed  procurement  regulations.  However,  the  authority  to  waive 
statutes  in  support  of  such  test  programs  requires  the  Administrator  to  obtain 
Congressional  approval. 
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Over  the  vocal  objections  of  the  small  business  community,  Congress  granted 
such  authority  to  waive  statutes  to  the  OFPP  Administrator,  but  at  least  linked  the 
exercise  of  such  authority  to  the  full  implementation  of  FACNET  on  a  government-wide 
basis.  The  linkage  was  done  to  focus  the  Administrator's  attention  on  the  full 
implementation  on  what  could  be,  for  small  business,  the  most  important  improvement 
in  the  procurement  process,  the  routine  use  of  electronic  commerce  at  all  steps  in  the 
procurement  process,  from  solicitation  to  payment.  As  reported  to  this  Committee  by 
the  General  Accounting  Office  on  July  20th,  the  implementation  of  FACNET  is  woefully 
behind  schedule  and  suffering  from  a  lack  of  dedicated  senior  management  attention. 

The  enactment  of  Section  303  of  H.R.  1607  is  opposed  by  the  Small  Business 
Working  Group,  since  it  would  repeal  the  beneficial  linkage  established  less  than  a  year 
ago  by  the  Congress. 

Procurement  Integrity 

As  noted  earlier,  Section  305  substantially  re-writes  the  procurement  integrity 
provisions  of  the  Office  of  Federal  Procurement  Policy  Act.  If  properly  implemented,  we 
believe  that  these  changes  could  result  in  more  beneficial  communications  between  the 
government  and  its  prospective  customers  when  the  agency  is  attempting  to  define  how 
to  meet  its  need  and  to  assess  the  capabilities  of  the  private  sector  to  respond  with  cost 
effective  proposals  in  a  resulting  competitive  procurement.  Fostering  such 
communication  between  industry  and  government  prior  to  the  initiation  of  an  individual 
procurement  action  is  long  over  due. 

Amendments  to  OFPP  Act 

Section  306,  (Further  Acquisition  Streamlining  Provisions)  makes  a  series  of 
amendments  to  the  Office  of  Federal  Procurement  Policy  Act.  While  most  are  offered 
as  amendments  to  eliminate  obsolete  provisions,  we  would  urge  further  consideration 
be  given  to  the  repeal  of  Section  8,  which  requires  OFPP  to  report  on  its  activities  to  the 
Congress.  We  would  also  suggest  that  Section  2  of  the  Act  (Declaration  of  Policy)  and 
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Section  3  (Findings  and  Purposes),  while  not  operative  law,  contain  statements  about 
how  the  process  should  be  conducted  that  are  as  appropriate  today  as  when  they  were 
first  enacted  in  1975. 

Improving  Performance  on  OOD  Major  Systems 

Sections  307  (Justification  of  Major  Defense  Acquisition  Programs  Not  Meeting 
Goals)  is  a  provision  that  holds  the  most  promise  for  deriving  substantial  dollar  savings 
from  H.R.  1670.  Section  307  would  require  that  major  acquisition  programs  in  the 
Department  of  Defense  perform  on  schedule  and  on  budget,  or  pay  budgetary 
consequences.  In  our  view,  the  savings  that  can  be  derived  from  improved 
administration  of  such  major  programs,  both  in  Defense  and  in  the  civilian  agencies,  will 
dwarf  any  savings  that  some  have  asserted  could  be  derived  from  limiting  competition. 

Procurement  Workforce  Improvements 

Section  308  (Enhanced  Performance  Incentives  for  the  Acquisition  Workforce) 
touches  upon  a  key  issue  in  improving  the  procurement  process  as  we  know  it  today. 
That  is,  improving  the  performance  of  the  public  servants  charged  with  its  management. 
It  is  essential  that  good  performance  be  rewarded,  but  it  is  equally  important  that  poor 
performance  be  penalized.  Many  of  the  complaints  that  small  govemment  contractors 
lodge  against  the  procurement  process  are  not  based  on  the  absence  of  discretion 
available  to  contracting  officers,  but  rather  contracting  officers'  failure  to  make  prompt, 
judicious,  and  fair  use  of  the  very  broad  discretion  already  accorded  to  them  by 
procurement  law  and  implementing  regulations. 

Improved  Program  Management 

Section  309  (Results  Oriented  Acquisition  Program  Cycle)  seeks  to  reach  the 
same  objective  as  Section  307,  that  is,  rewarding  good  program  management 
performance  and  penalizing  poor  performance.  Again,  we  would  observe  that  this 
section,  like  Section  307,  also  holds  significant  promise  for  being  a  realistic  source  of 
substantial  savings  resulting  from  the  reforms  being  proposed  by  this  legislation. 
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Accelerating  the  Procurement  Process 

Section  310  (Rapid  Contracting  Goal)  would  add  a  new  Section  36  (Rapid 
Contracting  Goal)  to  the  Office  of  Federal  Procurement  Policy  Act.  It  would  require  the 
OFPP  Administrator  to  establish  a  goal  of  reducing  by  50  percent  the  time  necessary 
for  executive  agencies  to  acquire  an  item  for  the  user  of  that  item.  The  small  business 
community  would  urge  that  in  implementing  this  broad  standard,  should  it  be  enacted, 
the  Administrator  should  focus  on  the  delays  caused  by  the  executive  agencies 
themselves  in  the  solicitation,  award,  and  administration  of  contracts.  Our  fear  is  that,  in 
pursuing  this  goal,  efforts  will  be  renewed  to  diminish  still  further  the  time  currently 
made  available  for  the  advance  notice  of  contracting  opportunities  and  the  time 
provided  for  the  preparation  of  offers. 

In  the  past,  these  have  always  been  the  first  target  for  efforts  to  accelerate  the 
procurement  process.  When,  in  fact,  much  of  the  excessive  time  can  be  identified  in  the 
period  between  receipt  of  proposals  from  the  private  sector  and  the  making  of  the 
award  decision  by  the  buying  agency,  and  during  contract  administration  action  prior  to 
commencement  of  performance. 

Open-ended  Liquidated  Damages  Provision 

Section  312  (Contractor  Share  of  Gains  and  Losses  from  Cost,  Schedule,  and 
Performance  Experience)  would  add  a  new  section  2306c  to  Title  10  and  a 
corresponding  new  section  304D  to  Title  41 .  These  new  provisions  would  direct  that  the 
FAR  be  modified  to  provide  for  authority  to  penalize  a  contractor  for  "failing  to  adhere  to 
cost,  schedule,  or  perfonmance  parameters  to  the  detriment  of  the  United  States".  This 
new  performance  provision  seems  to  broadly  extend  the  authority  of  the  govemment  to 
impose  liquidated  damages  on  a  non-performing  contractor.  It  is  essential  that  the  FAR 
coverage  implementing  this  provision,  if  enacted,  make  absolutely  clear,  as  part  of  the 
solicitation,  any  potential  penalties  to  which  the  contractor  may  be  exposing  itself  if 
awarded  the  contract. 
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Prompt  Payment 

Section  314  (Improved  Department  of  Defense  Contract  Payment  Procedures) 
requires  the  General  Accounting  Office  to  conduct  a  review  of  commercial  practices 
regarding  accounts  payable  and,  based  upon  such  review,  to  develop  standards  for  the 
Secretary  of  Defense  to  consider  using  to  improve  DOD's  contract  payment  procedures 
and  financial  management  systems.  The  small  business  community  would  urge  that,  in 
conducting  his  review,  the  Comptroller  General  should  be  directed  to  recognize  the 
Congressional  standards  for  government  contractor  payments  specified  in  the  Prompt 
Payment  Act,  Office  of  Management  Budget  Circular  A-125  (Prompt  Payment),  and 
FAR  coverage  implementing  the  Act  and  the  Circular.  Further,  while  serious  financial 
management  problems  have  been  identified  with  regard  to  the  Department  of  Defense 
and  its  payment  of  contractors,  the  small  business  community  believes  it  would  be 
highly  inappropriate  to  have  a  separate  contract  payment  procedures  applicable 
uniquely  to  the  Department  of  Defense.  Government-wide  standards  for  contractor 
payment  procedures  remain  essential  and  the  Prompt  Payment  Act  is  the  statutory 
framework  for  any  payment  system  that  properly  considers  the  needs  of  the  small 
business  community. 

Title  IV,  Streamlining  of  Dispute  Resolution 

The  Small  Business  Working  Group  believes  that  an  effective  bid  protest 
process  is  vital  to  sustain  the  standard  and  practice  of  "full  and  open  competition".  As 
reported,  Title  IV  is  a  mere  shadow  of  the  provisions  contained  in  the  introduced  bill. 
The  now  barely  provides  an  aggrieved  bidder  a  realistic  opportunity  to  effectively  protest 
improper  agency  action  regarding  the  solicitation  or  award  of  a  contract,  or  to  receive  a 
real  remedy,  if  the  protest  is  sustained. 
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A  broad  coalition  of  small  business  associations  working  to  foster 
small   business   participation   in   Government  contracting   opportunities. 

American  Gear  Manufacturers  Association  (AGMA) 

Latin  American  Management  Association  (LAMA) 

Minority  Business  Enterprise  Legal  Defense  and  Education  Fund  (MBELDEF) 

National  Association  of  Minority  Business  (NAMB) 

National  Association   of  Minority  Contractors   (NAMC) 

National  Association  of  Women  Business  Owners  (NAWBO) 

National  Center  for  American   Indian  Enterprise  Development 

National   Indian   Business  Association  (NIBA) 

National  Minority  Supplier  Development  Council  (NMSDC) 

National  Small  Business  United  (NSBU) 

Small  Business  Legislative  Council  (SBLC) 

Women  Construction  Owners  &  Executives,  USA  (WCOE) 
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AMERICAN  BAR  ASSOCIATION     Section  of  Public  Contract  Uw 

Wntef'i  Address  And  Telephone 

6801  Rockledge  Drive 
Bethesda,  MD  20817 
(301)  897-6125 


October  19,  1995 


The  Honorable  Jan  Meyers 

Chair 

Commictee  on  Small  Business 

U.S.  House  of  Representatives 

Washington,  D.C.  20515-6315 

Re:   Acquisition  Reform 
H.R.  1670;  S.  946 

Dear  Mrs .  Meyers : 

Enclosed  please  find  the  comments  of  the  American 
Bar  Association,  Section  of  Public  Contract  Law 
concerning  certain  acquisition  reform  proposals 
currently  under  consideration.   The  comments  involve 
the  competition  and  bid  protest  proposals  contained  in 
H.R.  1670  and  the  bid  protest  provisions  of  S.  946,  as 
incorporated  in  the  Senate  version  of  the  Defense 
Authorization  Bill.   The  comments  are  presented  on 
behalf  of  the  Section  of  Public  Contract  Law.   They 
have  not  been  approved  by  the  House  of  Delegates  or  the 
Board  of  Governors  of  the  American  Bar  Association  and, 
accordingly  should  not  be  construed  as  representing  the 
position  of  the  Association. 

The  Section  of  Public  Contract  Law  is  the  only 
national  organization  which  consists  of  attorneys  and 
associated  professionals  in  private  practice,  industry 
and  Government  service.   The  Section's  governing 
council  and  substantive  committees  contain  a  balance  of 
members  representing  these  three  segments,  to  ensure 
that  all  points  of  view  are  considered.   In  this 
manner,  consistent  with  its  mission  statement,  the 
Section  seeks  to  improve  public  procurement   by 
contributing  to  developments  in  procurement  legislation 
and  regulations,  by  objectively  and  fairly  evaluating 
such  developments;  by  communicating  the  Section's 
evaluations,  critiques  and  concerns  to  policy  makers 
and  Government  officials;  and  by  sharing  these 
communications  with  Section  members  and  the  public. 
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These  comments  are  presented  in  a  short  form,  bullet 
version,  and  in  a  longer  form  discussion.   The  comments 
relate  only  to  the  competition  and  bid  protest  aspects  of 
the  pending  legislation.   The  Section  has  expressed  a 
position  on  the  competition  provisions.   However,  no 
position  is  expressed  on  the  bid  protest  provisions  -- 
instead,  the  Section  has  set  forth  comments  on  both  sides  of 
the  issues  raised  by  the  legislation. 

We  appreciate  the  opportunity  to  submit  these  comments 
and  are  available  to  assist  further  if  you  so  desire. 

Sincerely, 


Enclosures 
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October  6,  1995 

Susonary  of 

Conments  of  tha  Section  of  Public  Contract  Law 

on  H.R.  1670  and  S.  946 

Concerning  Competition  and  Bid  Protests 

The  Competition  Standard 

•  No  change  should  be  made  to  the  current  statutory  full 
and  open  competition  standard  at  this  time.   The 
question  of  what  constitutes  full  and  open  competition 
sufficient  to  protect  the  Government  and  the  taxpayers' 
interests  is  complex  and  req-aires  careful  examination 
before  changes  are  made.   The  Section  will  put  forward 
a  group  to  study  these  issues  more  thoroughly. 

An  Efficient  and  Effective  Protest  System 

I.   Background  and  Pending  Legislation. 

•  On  May  25,  1995,  the  Section  presented  a  package 
proposal  to  improve  and  simplify  the  bid  protest 
process.   The  Section's  package  best  addresses  concerns 
about  the  current  system  without  imposing  restrictions 
that  would  permit  unlawful  actions  to  occur  that 
jeopardize  the  integrity  of  the  procurement  process. 

With  respect  to  protest  forums,  the  Section's  May 
package  did  not  take  a  position  on  where  the 
administrative  protest  forum (s)  should  be  located. 
Rather,  the  Section  recommended  that  there  be  at  least 
one  administrative-type  protest  forum  external  to  the 
procuring  agency.   Since  the  time  of  the  Section's 
testimony,  however,  legislation  has  been  introduced 
that  raises  the  issue  of  where  the  bid  protest  forura 
should  be  located. 

•  The  Section  has  no  poBition  favoring   a  specif ic 
adminiatrative  protest  forum,   we  believe  there  are 
significant  legal  and  practical  problems  that  are 
created  in  making  any  changes  to  the  structure  of  the 
current  protest  process.   Many  of  the  same  factors  that 
have  produced  the  current  structure  also  affect 
consideration  of  the  proposed  changes. 

IZ.   What  Constitutes  An  Effective  and  Efficient  Bid  Protest 
Forum? 

•  An  effective  and  efficient  system  for  resolving 
protests  is  an  essential  feature  of  a  procurement 
system  that  has  as  central  concerns  the  fundamental 
integrity  of  the  procurement  process  and  ensuring  the 
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economic  benefits  of  fair  competition.   The  bid  protest 
remedy  is  the  primary  means  of  providing  confidence  to 
the  taxpayer  and  to  potential  offerors  that  the  source 
selection  will  be  fair  and  regulations  and  laws  v/ill  be 
followed.   A  cost  effective  bid  protest  mechanism 
promotes  fairness,  saves  money,  and  enhances 
competition. 

H.R.  1670  Raises  the  Issue  of  Two  Tracks. 

In  its  May  1995  testimony,  the  Section  stated  its  view 
chat  the  standard  and  scope  of  review  for  bid  protests 
should  provide  that  the  forum  "may  authorize  discovery 
and/or  hearings  to  the  minimum  extent  necessary  to 
resolve  the  issues  raised  in  an  expeditious  and  cost 
effective  manner."   This  language  subsequently  was 
adopted  in  H.R.  1670.   Because  H.R.  1670,  as  passed  by 
the  House,  establishes  a  threshold  of  $30  million  under 
which  protests  "shall  be  considered  under  simplified 
rules  of  procedure"  with  discovery  "in  writing  only", 
the  bill  raises  the  question  of  different  procedural 
tracks  for  different  size  protests. 

There  are  competing  objectives  involved  in  considering 
the  desirability  of  a  two-track  system  and  differing 
views  about  the  effectiveness  and  efficiency  of  a  two- 
track  system.   A  two-track  system  can  reduce  discovery 
costs,  but  preserve  the  flexibility  of  a  forum  to 
provide  discovery  where  it  is  necessary  and  deny 
discovery  where  it  is  not  necessary.   On  the  other 
hand,  it  channels  cases  into  a  particular  track 
providing  less  process  for  some  cases  and  more  for 
others . 

Two  Tracks  Limit  Cost  and  Provide  Flexibility. 

Recognizing  that  H.R.  1670  has  created  a  two-track 
approach,  some  believe  the  bill  could  be  improved  and 
achieve  the  objectives  of  both  keeping  discovery  costs 
down  and  according  flexibility  by  use  of  a  presumption 
rather  than  a  rigid  threshold  (which  is  used  by  H.R. 
1670)  to  separate  the  tracks. 

The  two-track  process  with  a  presumption  would  be 
structured  as  follows: 

A  less  intensive  type  (Track  I)  analogous  to 
current  GAO  procedures  providing  only  for  written 
discovery,  and  precluding  any  right  to  a  hearing 
except  in  unusual  circumstances .   The  agency  or 
the  Protester  could  request  and  the  forum  could, 
for  good  cause  shown,  provide  a  hearing  or 
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additional  discovery  if  justified  by  the  nature  of 
the  issues. 

A  more  intensive  type  (Track  II)  providing  for  a 
range  of  various  discovery  devices  (written 
interrogatories,  requests  for  admission,  document 
requests,  and  depositions)  as  necessary.   However, 
such  discovery  would  be  limited  to  the  minimum 
necessary  for  cost  effective  and  efficient 
resolution  of  the  protest.   The  forum  always  would 
be  able  to  scale  baclc  these  procedures  and  decide 
a  Track  II  case  on  written  submissions. 

•  Cases  that  qualify  for  Track  II  should  be  the  larger 
dollar  value  and  more  complex  cases,  with  the  protester 
(or  the  agency)  in  these  cases  able  to  choose  the  more 
intensive  track,  subject  to  the  forum  determining  that 
discovery  and  a  hearing  are  not  necessary. 

•  The  $3  0  million  threshold  is  viewed  by  some  as  too  high 
and  inappropriate  given  the  number  of  cases  in  which 
hearings  historically  have  actually  been  held.   The 
threshold  for  mere  intensive  discovery  and  a  hearing 
should  be  at  a  reasonable  level.   (The  GSBCA's 
statistics  show  that  relatively  few  hearings  are 
required  (24  out  of  69  merits  decisions  in  1993  and  21 
out  of  3  9  merits  decisions  in  1994) .   The  GAO  holds 
only  25-30  hearings  per  year.) 

Further,  the  forum  should  retain  discretion  to 
provide  the  appropriate  discovery  and  hearing 
procedures  under  either  track,  recognizing  that 
even  under  Track  II  the  discovery  and  hearing  will 
be  limited  to  that  necessary  to  decide  the  issues 
that  cannot  otherwise  be  resolved  on  the  written 
record. 

B.    The  Forua  Should  D«t*xmlna  th«  Nature  and  Extant  of 
Olscovexy  and  Haarings. 

•  Others  believe  that  there  is  no  clear  reason  for 
handling  bid  protests  differently  based  on  either  the 
contract  value  or  the  subject  matter  of  the 
procurement . 

Imposing  an  arbitrary  distinction  between  types  of 
cases  tends  to  polarize  those  who  do  not  qualify 
for  the  "more  intensive"  discovery.   Small 
businesses,  which  tend  to  compete  for  smaller 
dollar  value  contracts,  may  perceive  a 
disadvantage  if  protests  of  larger  dollar 
contracts  are  treated  differently. 
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The  dollar  value  of  a  protested  procurement  does 
not  necessarily  reflect  the  complexity  of  the 
underlying  source  selection  issues  nor  does  it 
suggest  whether  or  not  factfinding  beyond  the 
written  record  is  necessary.   Having  a  dollar 
value  threshold  may  on  the  one  hand,  invite  an 
intensive  discovery  and  adversarial  process  in 
protests  above  the  threshold  whether  or  not  the 
circumstances  warrant  it .   On  the  other  hand,  a 
threshold  also  may  cut  off  discovery  in  cases 
where  it  is  required  due  to  document  destruction 
or  other  problems . 

The  forum  should  determine  the  nature  and  extent 
of  discovery  subject  to  the  requirement  that  all 
discovery  and  hearings  should  be  conducted  to  the 
minimum  extent  necessary. 

III.  Where  Should  An  Administrative  Protest  ?orum  Be  Located? 

•  There  are  four  possible  alternatives. 

With  increased  assurance  of  adec[uate  resources  for 
the  ASBCA,  adopt  the  H.R.  1670  approach,  which 
places  all  protest  jurisdiction  in  two  Boards  of 
Contract  Appeals  with  limitations  on  the  use  of 
formal  judicial-type  proceedings; 

Retain  the  current  system  with  GAO  and  the  GSBCA 
(or  another  board  or  boards)  ,- 

Place  all  protests  at  GAO,  but  strengthen  GAO's 
authority  to  compel  production  of  documents  from 
third  parties  and  to  compel  testimony; 

Place  all  protest  jurisdiction  at  the  GAO  and  make 
no  changes  to  GAO's  authority. 

In  ideal  circumstances,  however,  a  new  forum  that  is 
not  burdened  with  the  historical  factors  surrounding 
the  development  of  the  existing  forums  might  well  be 
preferable. 

•  To  be  effective,  an  administrative  protest  forum  must 
be  authoritative  and  independent.   If  a  protest  forum 
is  perceived  as  lacking  adequate  authority  and 
independence,  it  will  be  overlooked  (e.g. .  existing 
agency  protest  procedures) . 

A.   Th«  H.R.  1670  Approach  --  Two  Boards. 
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•  Two  concerns  have  been  expressed  about  the  dual  Board 
approach. 

First,  there  is  a  belief  in  seme  quarters  that  the 
Boards  may  have  an  inherent  tendency  co  "over 
judicialize"  protests,  particularly  those  protests 
which  are  transferred  from  the  GAO  -  protests  that 
currently  most  likely  would  be  decided  without  a 
hearing. 

Second,  there  is  apprehension  about  the  adequacy 
of  resources  accompanying  the  transfer  cf  protests 
to  the  ASBCA,  which  is  unaccustomed  to  handling 
such  cases,  and  the  prospect  for  unacceptable 
delays  in  both  appeals  and  protest  cases. 

1.    Concerns  Regarding  Judiclalized  Procedures. 

With  respect  to  possible  "over  judicialization"  of  protests, 
there  are  two  differing  views. 

•  Some  believe  that  H.R.  1670  and  existing  Board 
procedures  provide  adequate  protections  as  follows: 

The  standard  and  scope  of  review  language  of  H.R. 
1670  is  essentially  the  language  that  the  Section 
recommended.   This  language  is  an  obvious 
adjustment  to  the  current  GSBCA  protest  statute 
which  provides  for  "de  novo"  review  in  protests. 
This  language  clarified  what  some  believe  is 
already  GSBCA  practice,  i.e..  that  formalistic 
procedures  are  not  used  unless  necessary,  and  then 
to  the  minimum  extent  necessary. 

The  Boards  of  Contract  Appeals  already  provide 
informal,  expeditious,  and  inexpensive  relief, 
most  specifically  under  the  accelerated  and  small 
claims  expedited  procedures  required  by  the  CDA. 

Both  Boards  will  inherit  staff  and  resources  from 
GAO.   Since  the  vast  m.ajority  of  GAO's  cases  are 
handled  in  writing  --  most  cases  will  continue  to 
be  handled  in  the  same  manner,  and  by  the  same 
staff,  as  currently. 

H.R.  1670  does  require  the  Boards  to  provide  ADR 
for  protests  --if  requested.   ADR  currently  is 
not  mandated  for  protests. 

•  In  contrast,  others  believe  that  consolidation  of 
Contract  Disputes  Act  (CDA)  jurisdiction  with 
Competition  in  Contract  Act  bid  protest  jurisdiction  is 
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inappropriate  and  combines  processes  that  have  two 
different  objectives. 

Claims  under  the  CDA  involve  adjudication  of 
disputes  between  parties  to  a  contract.   The 
issues  relate  to  contract  administration  and 
interpretation  of  the  parties'  contractual  rights. 
A  "de  novo"  review  of  the  contracting  agency's 
decision  is  seen  as  appropriate  for  such  disputes. 


2.    Concerns  Regarding  Adequate  Resourcas. 

•  The  issue  of  adequate  resources  to  handle  protest  cases 
at  the  ASBCA  is  of  grave  concern.   Lack  of  resources 
would  present  a  serious  obstacle  to  implementation  of 
the  H.R.  1670  approach. 

(a)  If  protest  jurisdiction  is  added  to  the  ASBCA, 
resources  must  be  made  available  to  assure  that 
all  cases,  appeals  and  protests,  can  be  processed 
in  a  timely  manner.   If  Congress  is  not  prepared 
to  commit  funding  for  adequate  judges,  staff  and 
other  resources,  the  two-Board  approach  will  not 
work. 

(b)  If  the  H.R.  1670  approach  were  to  be  adopted, 
provision  should  be  made  for  transferring 
resources  between  the  Defense  Board  and  the 
Civilian  Board  as  necessary  to  accommodate 
workload  shifts. 

(c)  The  approach  of  H.R.  16'70  in  giving  protests 
priority  over  claims  may  jeopardize  timely 
processing  of  claims,  however,  separating  contract 
disputes  and  protests  into  two  separate  divisions 
should  assist  in  avoiding  delays  in  the  resolution 
of  contract  disputes  or  protests. 

B.   Tha  Cohan  Bill  --  OAO  As  Tha  Only  Protaet  Forua. 

•  With  respect  to  the  Cohen  Bill,  these  comments  are 
limited  to  the  bid  protest  issues  only  --  the  Section 
is  not  providing  comments  on  any  other  provision  of  the 
Cohen  Bill  at  this  time. 

•  The  Cohen  Bill  transfers  all  administrative  protest 
jurisdiction  to  the  GAO  under  its  current  authority  and 
makes  no  revisions  to  the  GAO  process. 

1.   OAO's  Process  Is  Sufficient  -  Nothing  Blsa  Is 
Nacassary. 
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Some  take  the  position  that,  if  there  is  only  one 
forum,  it  should  be  GAO,  and  that  use  of  GAO's  current 
procedures  should  properly  be  extended  to  all  protests. 
Those  with  this  view  note  that  GAO  provides  relatively 
informal  and  inexpensive  review  by  an  entity  that  was 
not  involved  in  the  initial  decision,  has  no  stake  in 
the  outcome,  and  over  which  the  procuring  agency  has  nc 
control.   Further,  they  refer  to  the  fact  that  nearly 
3000  protesters  each  year  opt  to  file  protests  with  GAO 
rather  than  go  to  U.S.  district  court,  indicating 
widespread  confidence  in  GAO's  system. 

2.    GAO'S  Current  Process  is  Not  Sufficient  For 
Trade  II  Type  Cases. 

Many  believe  that  if  GAO  were  to  be  the  only  forum, 
additional  statutory  authority  would  have  to  be 
provided  --  for  cases  that  require  additional  evidence 
--  such  as  responses  to  interrogatories  or  compelled 
deposition/hearing  testimony.   Specifically,  if  the 
approach  of  centralizing  all  administrative  protest 
jurisdiction  in  the  GAO  is  adopted,  the  following 
additions  to  GAO's  statutory  authority  are  viewed  by 
some  as  required  to  permit  GAO  to  develop  an  adequate 
record  for  resolution  of  Track  II  type  cases. 

Subpoena  authority  to  compel  government  agencies 
and  third  parties  to  answer  interrogatories  where 
information  that  is  material  to  the  case  does  not 
exist  in  a  current  document . 

Subpoena  authority  to  compel  testimony  from 
government  and  non- government  personnel  in 
depositions  and  hearings. 

Subpoena  authority  to  compel  the  production  of 
documents  by  non-government  organizations  or 
individuals. 

Without  such  authority,  GAO  would  continue  to  be 
dependent  upon  indirect  devices  such  as  the  use  of 
adverse  inferences  to  secure  testimony  at  GAO  hearings. 
Further,  without  such  authority,  GAO  is  unable  to 
compel  information  from  parties  who  are  not 
participating  in  the  protest  (for  example, 
subcontractors  and  their  employees,  former  government 
employees/military  personnel,  and  former  employees  of 
participating  offerors) . 

There  is  some  concern  over  whether  GAO's  status  as  a 
legislative  branch  agency  might  interfere  with  GAO^s 
ability  to  use  such  new  authority  in  practice.   This 
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concern  stems  from  the  fact  that  historically  the 
Department  of  Justice  has  from  time  to  time,  challenged 
GAO's  authority  on  constitutional  grounds.   Courts  have 
examined  constitutional  challenges  to  GAO's  protest 
authority.   In  Lear  Siealer.  Inc.  v.  Lehman.  842  F.2d 
1102  {9th  Cir.  1988) ,  the  Court  rejected  a 
constitutional  challenge  to  GAO's  authority  to  alter 
the  length  of  the  period  that  che  CICA  stay  provision 
was  in  effect.   The  Court  concluded  that  GAO's  actions 
were  a  valid  exercise  of  Congress'  authority  to 
investigate  procurement  decisions.   Id.  at  1109-111; 
see  also  Ameron.  Inc.  v.  U.S.  Armv  Corps  of  Engineers. 
809  F.2d  979,  995  (3rd.  Cir.  1986)  ("CICA  is  an 
exercise  of  Congress'  power  to  investigate  and  its 
power  to  publicize  and  criticize  the  President's 
execucion  of  existing  legislation. ">  . 

•  GAO  should  be  able  to  exercise  additional  authority  to 
obtain  information.   Some  concern  remains  that  DOJ 
would  object  to  an  enhanced  GAO  process.  Of  course, 
GAO's  decision  remains  a  recommendation. 

IV.   Suapanslon  and  Tima  for  Deci»lon. 

A.    Clarification  of  Tim*  for  Daclalon. 

•  Reducing  the  present  CICA  deadline  for  the  GAO  decision 
from  125  calendar  days,  and  requiring  decision  in  all 
protests  within  85  calendar  days. 

a.    Limit  Suapanslon  Ovarrida  Authority  to  "Urgant  and 
Compalling." 

•  In  its  May  testimony  the  Section  took  the  position  that 
either  standard  (urgent  and  compelling  or  best 
interest)  could  be  used,  depending  upon  the  level  of 
the  official  ma)cing  the  decision. 

1.   Limit  Ovarrida  to  Urgant  and  Coiq>alling. 

•  Upon  reflection,  some  view  the  H.R.  1670  approach  using 
only  urgent  and  compelling  test,  as  more  appropriate 
because  the  issue  is  whether  the  delay  in  performance 
is  accepta±>le.   Since  the  only  issue  is  delay,  it  seem.s 
appropriate  that  the  standard  for  override  also  be  a 
temporal  one  --  urgency.   The  present  alternative 
standard  --  the  best  interests  of  the  Government  --is 
viewed  as  too  broad  to  prevent  abuse.   It  has  been 
found  by  some  courts  to  allow  so  m.uch  discretion  that 
agency  decisions  are  immune  from  judicial  review.   See 
Topgallant  Group.  Inc.  v.  United  States.  704  F.  Supp. 
265  (D.D.C.  1988) . 
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2.    Beat  Interests  May  Be  Neeeaeary. 

•  Others  believe  that  the  agencies  may  need  tc  avail 
themselves  of  the  best  interest  override  in  order  to 
relieve  time  pressure  on  a  procurement  which,  while 
important,  may  not  rise  to  the  level  of  "urgent  and 
compelling. "   For  some  procurements  considerations 
other  than  time  may  bear  on  an  agency's  decision,  such 
as  instances  where  efficient  use  of  the  agency's 
resources  may  require  the  procurement  to  proceed 
notwithstanding  a  protest.   For  these  other  instances, 
the  "urgent  and  compelling'  test  is  viewed  as  too 
stringent . 

Equal  Treatment  for  Frivolous  Litigation  Positions. 

•  The  Section  does  not  believe  that  either  frivolous 
protests  or  frivolous  government  positions  are  a 
problem.   However,  in  the  event  monetary  sanctions  are 
nevertheless  considered  a  useful  deterrent  to  frivolous 
litigation,  some  maintain  that  such  sanctions  should  be 
available  equally  to  all  parties.   Oi.  course 
application  of  any  sanctions  would  be  in  the  discretion 
of  the  forum. 
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October  4,  1995 

Comments  o£  the  Section  of  Public  Contract  Law 

on  H.R.  1670  and  S.  946 

Concerning  Competition  and  Bid  Protests 

The  Competition  Standard 

The  Section  has  reviewed  the  proposed  amendments  to  the  full 
and  open  competition  standard  contained  in  H.R.  1670,  the  Federal 
Acquisition  Reform  Act  of  1995,  as  introduced  and  as  passed  by 
the  House  on  September  14,  1995.   The  bill  as  introduced  proposed 
a  "maximum  practicable  competition"  standard.   The  bill  as 
passed,  maintains  the  statutory  standard  of  full  and  open 
competition,  but  appears  to  qualify  it  by  references  to  "open 
access"  and  "consistent  with  the  need  to  efficiently  fulfill  the 
Government ' s  requirements . " 

It  is  the  Section's  belief  that  no  change  should  be  made  to 
the  current  statutory  full  and  open  competition  standard  at  this 
time .   The  question  of  what  constitutes  full  and  open  competition 
sufficient  to  protect  the  Government  and  the  taxpayers'  interests 
is  complex  and  requires  careful  examination  before  changes  are 
made.   The  Section  believes  that  the  changes  proposed  by  H.R. 
1670  will  contribute  to  confusion  and  increase  litigation,  but 
without  ultimately  resolving  the  concerns  at  which  the  changes 
are  aimed. 

The  Section  is  concerned  that  the  changes  to  the  competition 
standard  proposed  by  H.R.  1670  will  result  in  litigation  that 
could  take  years  to  resolve.   A  case  in  point  is  the  proposal  in 
Section  106  for  a  Verified  Contractor  System.   This  provision 
apparently  has  been  put  forward  as  a  partial  response  to  the 
competitive  range  concerns.   However,  the  Verified  Contractor 
System  raises  many  more  questions  than  it  answers.   The  proposed 
section  106  combines  the  concept  of  the  current  QuaXified 
Products  List  ("QPL")  process,  where  products  are  selected 
according  to  objective  criteria,  with  past  performance  factors. 
It  would  establish  a  class  of  contractors  eligible  to  compete  at 
a  given  agency  for  property  or  services  that  are  procured  on  a 
"recurring  basis."   There  is  no  definition  of  "recurring,"  i.e. 
whether  it  applies  to  specific  items  (pens  and  paper  clips)  or  a 
wide  variety  of  products  and  services  that  the  agency  buys  in 
five  year  awards  (e.g.  computer  support  services) .   The  potential 
exists  for  a  creation  of  a  new  procurement  bureaucracy  that  would 
create  a  separate  acquisition  process  for  a  virtually  undefined 
new  universe  of  products  and  services. 

The  Section  believes  that  the  question  of  effective  and 
efficient  competition  requires  further  study  and  we  are  prepared 
to  work  with  the  Committee  on  Government  Reform  and  Oversight  to 
study  the  competition  standard  and  to  assess  whether  either 
statutory  or  regulatory  changes  are  needed.   For  example,  it  is 
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possible  that  issues  concerning  over-inclusiveness  of  competitive 
range  determinations  could  be  resolved  by  a  revision  in  the 
language  of  FAR  15.60  9  to  remove  the  presumption. 

The  Section  will  put  forward  a  group  to  work  with  the 
Committee  to  study  these  issues  more  thoroughly.   At  this  time, 
however,  we  recommend  no  change  to  the  statutory  standard  pending 
further  study. 

An  Efficient  and  Effective  Protenf  gynt-am 

I.   Backgro\uid  and  Pending  Legislation. 

On  May  25,  1995,  the  Section  presented  a  package  proposal 
(copy  attached)  to  improve  and  simplify  the  bid  protest  process. 
The  Section's  package  proposal  set  forth  basic  principles 
concerning:  the  standard  and  scope  of  review  to  be  applied  in 
protest  cases;  elimination  of  bid  protest  cost  awards  to 
successful  protesters  (except  small  business) ;  authorization  of 
sanctions  for  frivolous  protests;  and  a  revised  process  for 
obtaining  and  overriding  a  stay  of  the  Government's  authority  to 
proceed  with  the  procurement.   The  objective  of  this  package  was 
to  strike  a  balance  in  order  to  achieve  an  efficient  and 
effective  bid  protest  process  and  remedy.   We  believe  that  the 
Section's  package  best  addresses  concerns  about  the  current 
system  without  imposing  restrictions  that  would  permit  unlawful 
actions  to  occur  that  jeopardize  the  integrity  of  the  procurement 
process. 

With  respect  to  protest  forums,  the  Section's  May  package 
did  not  take  a  position  on  where  the  administrative  protest 
forum (s)  should  be  located.  .Rather,  the  Section  recommended  that 
there  be  at  least  one  administrative-type  protest  forum  external 
to  the  procuring  agency.   Since  the  time  of  the  Section's 
testimony,  however,  two  new  legislative  proposals  have  been 
presented  that  raise  the  issue  of  where  the  bid  protest  forum 
should  be  located. 

In  lieu  of  the  current  protest  process  under  which  protests 
are  handled  at  GAO  and  Information  Technology  ("IT")  protests  may 
be  brought  at  the  General  Services  Administration  Board  of 
Contract  Appeals  ("GSBCA"),  the  proposed  legislation  offers  two 
divergent  approaches.   On  the  one  hand,  H.R.  1670,  as  passed  by 
the  House,  authorizes  two  agency  Boards  of  Contract  Appeals,  a 
Civilian  Board  and  a  Defense  Board,  both  of  which  would  have 
protest  and  contract  disputes  jurisdiction.   As  a  result,  the 
current  protest  jurisdiction  of  GAO  would  be  discontinued  and 
GAO's  resources  would  be  transferred  to  the  Civilian  and  Defense 
Boards.   Taking  a  very  different  tack,  the  Cohen  Bill,  S.  946,  as 
added  to  the  Defense  Authorization  Bill  (S.  1026),  abolishes  the 
Brooks  Act  and,  therefore,  the  GSBCA  jurisdiction  over  IT 
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protests.   Under  the  Cohen  Bill,  all  administrative  bid  protest 
jurisdiction  would  be  transferred  to  the  GAO. 

While  the  Section  has  no  position  favoring  a  specific 
approach,  we  believe  there  are  significant  legal  and  practical 
problems  that  are  created  in  making  any  changes  to  the  structure 
of  the  current  protest  process.   Although  the  current  process  may- 
appear  somewhat  cumbersome  to  one  inexperienced  in  federal 
procurement,  it  has  evolved  over  many  years  and  there  are 
historical  and  legal  reasons  for  the  current  structure.   Many  of 
the  same  factors  that  have  produced  the  current  structure  also 
affect  consideration  of  the  proposed  changes. 

II.   What  Constitutes  An  Effective  and  Efficient  Bid  Protest 
Forum? 

An  effective  and  efficient  system  for  resolving  protests  is 
an  essential  feature  of  a  procurement  system  that  has  as  central 
concerns  the  fundamental  integrity  of  the  procurement  process  and 
ensuring  the  economic  benefits  of  fair  competition.   The  bid 
protest  remedy  is  the  primary  means  of  providing  confidence  to 
the  taxpayer  and  to  potential  offerors  that  the  source  selection 
will  be  fair  and  regulations  and  laws  will  be  followed.   Without 
that  confidence,  the  public  will  have  increasing  concern  about 
waste  and  abuse,  and  potential  offerors  will  be  reluctant  to 
invest  in  bid  and  proposal  efforts.   In  summary,  a  cost  effective 
bid  protest  mechanism  promotes  fairness,  saves  money,  and 
enhances  competition.-^ 

Currently,  non- judicial  protests  are  handled  in  two  forums: 
the  GAO  and  the  GSBCA.   Different  procedures  can  be  applied, 
depending  on  the  forum.   The  GAO  process  decides  the  significant 
majority  of  cases  based  upon  documents,  affidavits,  and  written 
submissions.   GAO  considers  all  relevant  documentary  evidence, 
but  does  not  usually  take  testimony  (other  than  affidavits) .   GAO 
can  require  agencies  to  produce  all  documents  related  to  a 
procurement,  including  those  not  maintained  in  the  official  file. 
In  some  cases  (approximately  25-30  cases  a  year)  GAO  will  convene 
a  hearing  for  purposes  of  receiving  oral  unsworn  testimony.   GAO 
cases  must  be  decided  in  90  business  days  (125  calendar  days 
under  FAS A) . 


Some  have  questioned  why  a  bid  protest  remedy  is  necessary 
at  all  when  major  corporations  do  not  permit  protests  by 
their  potential  vendors.   The  answer  is  that  the  United 
States  Government  is  legally  bound  to  achieve  full  and  open 
competition  and  to  make  selections  in  accordance  with  its 
published  rules  --  rules  which  have  been  determined  to  be  in 
the  interest  of  the  taxpaying  public.   In  the  commercial 
world,  with  favored  sources  and  strategic  alliances,  there 
are  no  such  restrictions  on  source  selection. 
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The  GSBCA  process  (for  ADP  procurements)  also  requires 
submission  of  all  documents  related  to  the  procurement  pursuant 
to  Board  Rule  4  document  production  requests,  and  written 
interrogatories.   If  an  order  permitting  depositions  is  issued 
(Rule  16) ,  the  Board  may  permit  the  various  parties,  including 
the  Government,  to  depose  key  participants  in  the  procurement. 
If  necessary  to  resolve  facts  in  dispute,  the  Board  will  conduct 
a  hearing  and  receive  sworn  testimony  on  the  disputed  issues  of 
fact.   In  1994,  the  GSBCA  issued  39  decisions  on  the  merits  out 
of  179  cases  filed  --  21  of  the  decided  cases  involved  a  hearing. 
In  1993  the  GSBCA  decided  69  cases  on  the  merits  out  of  287  cases 
filed  --of  the  69  merits  decisions,  24  involved  a  hearing. 

In  its  May  1995  testimony,  the  Section  stated  its  view  that 
the  standard  and  scope  of  review  for  bid  protests  should  provide 
that  the  forum  "may  authorize  discovery  and/or  hearings  to  the 
minimum  extent  necessary  to  resolve  the  issues  raised  in  an 
expeditious  and  cost  effective  manner."   This  language 
subsequently  was  adopted  in  H.R.  1670.   Because  H.R.  1670  places 
all  protest  jurisdiction  in  the  Civilian  and  Defense  Boards  by 
transferring  GAO  resources,  and  because  H.R.  1670,  as  passed  by 
the  House,  establishes  a  threshold  of  $30  million  (proposed  § 
214(g))  under  which  protests  "shall  be  considered  under 
simplified  rules  of  procedure"  with  discovery  "in  writing  only", 
the  bill  raises  the  question  of  different  procedural  traclcs  for' 
different  size  protests. 

There  are  competing  objectives  involved  in  considering  the 
desirability  of  a  two-track  system  in  one  forum  (or  in  the  case 
of  the  two  Boards  -  one  type  of  forum)  and  differing  views  about 
the  effectiveness  and  efficiency  of  a  two-track  system.   A  two- 
track  system  can  reduce  discovery  costs,  but  preserve  the 
flexibility  of  a  forum  to  provide  discovery  where  it  is  necessary 
and  deny  discovery  where  it  is  not  necessary.   On  the  other  hand, 
it  channels  cases  into  a  particular  track  providing  less  process' 
for  some  and  more  for  others . 

A.    Two  Traclcs  Limit  Cost  and  Provide  Flexibility. 

Recognizing  that  H.R.  1670  has  created  a  two-track  approach, 
some  believe  the  bill  could  be  improved  and  achieve  the 
objectives  of  both  keeping  discovery  costs  down  and  according 
flexibility  by  use  of  a  presumption  rather  than  a  rigid  threshold 
(which  is  used  by  H.R.  1670)  to  separate  the  tracks. 

The  two-track  process  with  a  presumption  would  be  structured 
as  follows: 

•  A  less  intensive  type  (Track  I)  analogous  to  current 
GAO  procedures  providing  only  for  written  discovery, 
and  precluding  any  right  to  a  hearing  except  in  unusual 
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circumstances. i^  However,  the  Protester  or  the  agency 
could  request  and  the  forum  could,  for  good  cause 
shown,  provide  a  hearing  or  additional  discovery  if 
justified  by  the  nature  of  the  issues,  for  example  bait 
and  switch,  conflict  of  interest,  Procurement  Integrity 
violations,  or  other  material  issues  involving 
allegations  of  unequal  treatment,  which  often  involve 
facts  not  contained  in  the  records  of  the  procurement. 

•    A  more  intensive  type  (Track  II)  providing  for  a  range 
of  various  discovery  devices  (written  interrogatories, 
requests  for  admission,  document  requests,  and 
depositions)  as  necessary.   However,  such  discovery 
would  be  limited  to  the  minimum  necessary  for  cost 
effective  and  efficient  resolution  of  the  protest.   A 
hearing  would  be  held  unless  the  protest  could  be 
resolved  on  "summary  judgment"  because  no  disputed 
issues  of  material  fact  remained  after  the  discovery 
process.   The  hearing  would  be  limited  to  material 
issues  genuinely  in  dispute  as  determined  through  pre- 
hearing conferences  and  resolution  of  legal  issues.   Of 
course,  the  forum  always  would  be  able  to  scale  back 
these  procedures  and  decide  a  Track  II  case  on  written 
submissions . 

Under  this  two-track  system  using  a  presumption,  the 
availability  of  Track  I  would  continue  to  provide  the  most 
inexpensive  and  expeditious  of  protest  remedies.   Such  a  system 
recognizes  that  discovery  beyond  written  discovery  is  not 
necessary  in  many  bid  protests  and  that  depositions  can  be 
inconvenient  and  costly  for  all  parties  involved.   However, 
protests  of  larger  dollar  value  procurements  tend  to  be  more 
complex  (e.g. ■  use  formal  source  selection  procedures)  and 
generally  justify  more  discovery. 

Using  this  system  with  a  presumption,  the  protester  always 
should  be  able  to  choose  Track  I,  but  the  agency  and  the 
protester  will  be  able  to  request  some  discovery  and  a  hearing  it 
necessary  for  a  proper  development  of  the  facts.   Cases  that 
qualify  for  Track  II  should  be  the  larger  dollar  value  and  more 
complex  cases,  with  the  protester  in  these  cases  able  to  choose 
the  more  intensive  track,  subject  to  the  forum  determining  that 
discovery  and  a  hearing  are  not  necessary. 

To  distinguish  between  cases  qualifying  for  the  less 
intensive  or  more  intensive  track,  a  presumption  would  be  created 


In  1993  and  1994  GAO  conducted  hearings  in  approximately  25- 
30  cases  out  of  approximately  720  cases  decided  on  the 
merits  each  year.   It  is  believed  that  most  of  those  hearing 
cases  would  qualify  for  Track  II. 
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that  cases  involving  procurements  with  an  expected  value  of  less 
than  a  specified  amount  be  processed  under  Track  I,  and  that 
cases  involving  procurements  valued  at  over  that  amount  be 
processed  under  Track  II  procedures.^  The  selection  of  any 
threshold  is  somewhat  arbitrary,  but  the  rationale  for  limiting 
discovery  is  primarily  a  cost  effectiveness  argument. 

For  the  reasons  discussed  below,  some  believe  that  the  $30 
million  threshold  in  H.R.  1670  may  be  too  high.   A  threshold  of 
$10  million  is  viewed  by  some  as  more  reasonable  and  as  limiting 
opportunities  for  abuse.   Under  this  two-track  approach,  while 
cases  under  $10  million  would  not  normally  qualify  for  Track  II 
procedures,  cases  over  $10  million  would  qualify  for  the  Track  II 
process.   However,  the  forum  would  have  the  flexibility  to 
increase  the  procedures  in  Track  I  for  good  cause,  and  the  forum 
also  would  have  the  discretion  to  deny  a  protester  the  Track  II 
procedures  if  discovery  and  a  hearing  were  not  necessary  to 
resolve  the  case.   This  approach  takes  into  account  the  fact  that 
some  larger  dollar  cases  merit  less  discovery  and  other  processes 
while  other  smaller  dollar  cases  may  sometimes  require  more.   It 
avoids  setting  a  rigid  barrier  and  allows  the  forum  discretion  to 
tailor  appropriate  procedures  for  each  case,  but  also  guides 
lower  value  protests  into  a  less  intense  proceeding. 

Some  view  this  two- track  approach  with  a  presumption  as 
preferable  to  the  rigid  requirement  now  contained  in  H.R.  1670 
which  requires  that  cases  under  $30  million  must  go  to  Track  I. 
(Proposals  apparently  have  been  made  suggesting  a  threshold  of 
$50  or  $100  million.)   These  thresholds  are  viewed  by  some  as  too 
high  and  inappropriate  given  the  number  of  cases  in  which 
hearings  historically  have  actually  been  held.   The  threshold  for 
more  intensive  discovery  and  a  hearing  should  be  at  a  reasonable 
level.   Further,  the  forum  should  retain  discretion  to  provide 
the  appropriate  discovery  and  hearing  procedures  under  either 
track,  recognizing  that  even  under  Track  II  the  discovery  and 
hearing  will  be  limited  to  that  necessary  to  decide  the  issues 
Chat  cannot  otherwise  be  resolved  on  the  written  record.   To 
create  a  rigid  threshold  or  set  it  at  too  high  a  level  also  may 
unfairly  disadvantage  smaller  companies. 

It  has  been  suggested  that  there  is  no  need  for  a  second 
track.   However,  some  believe  that  the  cost  of  protests  with 
discovery  and  hearings  is  not  so  great  as  to  justify  elimination 


In  post -award  protests,  the  total  evaluated  price/cost  of 
the  awarded  contract  would  be  the  test.   To  accommodate  pre- 
award  protests,  the  agencies  should  be  required  to  publish 
in  their  RFPs  a  simple  statement  whether  they  expect  the 
procurement  to  be  worth  the  threshold  dollar  amoiint  or  more. 
That  statement  would  be  binding  for  purposes  of  esteOslishing 
the  presumption  with  respect  to  the  available  protest  track. 
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of  an  important  check  on  the  integrity  of  the  system  for  saving 
what  amounts  to  a  relatively  few  dollars  and  at  the  risk  of  far 
higher  costs  in  waste,  abusive  procurement  practices,  and  lost 
competition.   The  GSBCA' s  statistics  show  that  relatively  few 
hearings  are  required  (24  out  of  69  merits  decisions  in  1993  and 
21  out  of  39  merits  decisions  in  1994) .^     The  GAO  holds  only 
25-30  hearings  per  year.   These  cases,  in  total,  involve  just  a 
few  procurements,  but  they  are  procurements  of  considerable  value 
in  which  issues  involving  serious  violations  of  law  have  been 
raised. 

B.    The  Forum  Should  Determine  the  Nature  and  Extent  of 
Discovery  and  Hearings. 

While  some  believe  that  a  two-track  system  is  a  compromise, 
with  a  somewhat  arbitrary  threshold,  others  believe  that  there  is 
no  clear  reason  for  handling  bid  protests  differently  based  on 
either  the  contract  value^^  or  the  subject  matter  of  the 
procurement.   The  protest  process  should  be  informal,  expedient 
and  inexpensive  for  all  parties.   The  protest  process  should  be 
simplified.   In  all  protests,  discovery  and  hearings  should  be 
conducted  to  the  minimum  extent  necessary. 

Some  believe  that  imposing  an  arbitrary  distinction  between 
types  of  cases  tends  to  polarize  those  who  do  not  qualify  for  the 
"more  intensive"  discovery.   Small  businesses,  which  tend  to 
compete  for  smaller  dollar  value  contracts,  may  perceive  a 
disadvantage  if  protests  of  larger  dollar  contracts  are  treated 
differently. 

Further,  the  dollar  value  of  a  protested  procurement  does 
not  necessarily  reflect  the  complexity  of  the  underlying  source 
selection  issues  nor  does  it  suggest  whether  or  not  factfinding 
beyond  the  written  record  is  necessary.   Having  a  dollar  value 
threshold  may  on  the  one  hand,  invite  an  intensive  discovery  and 
adversarial  process  in  protests  above  the  threshold  whether  or 
not  the  circumstances  warrant  it.   On  the  other  hand,  a  threshold 
also  may  cut  off  discovery  in  cases  where  it  is  required  due  to 


The  current  GSBCA  process  results  in  a  number  of  voluntary 
dismissals.   In  1994,  119  cases  out  of  179  filed  were 
dismissed  voluntarily  (66%).   In  1993,  190  cases  were 
dismissed  voluntarily  out  of  287  filed  (S6%) . 

In  the  view  of  some,  for  pre-award  protests,  it  may  not  be 
practical  to  differentiate  based  on  contract  value  because 
the  contract  value  is  not  known  until  award.   It  is  possible 
that  requiring  the  Government  to  state  whether  the 
procurement  is  expected  to  exceed  a  particular  dollar  amount 
will  undermine  the  competitive  process. 


448 


document  destruction  or  other  problems.   Finally,  if  the 

objective  is  to  streamline  the  process,  the  administration  of  a 

two  track  system  may  tend  to  complicate  rather  than  simplify  the 
protest  process. 

The  forum  should  determine  the  nature  and  extent  of 
discovery  subject  to  the  requirement  that  all  discovery  and 
hearings  should  be  conducted  to  the  minimum  extent  necessary. 

III.  Where  Should  An  Administrative  Protest  Forum  Be  Located? 

In  view  of  the  structure  and  history  of  the  current 
administrative  protest  system,  there  are  four  possible 
alternatives. 

•  With  increased  assurance  of  adequate  resources  for  the 
ASBCA,  adopt  the  H.R.  1670  approach,  which  places  all 
protest  jurisdiction  in  two  Boards  of  Contract  Appeals 
with  limitations  on  the  use  of  formal  judicial-type 
proceedings ; 

•  Retain  the  current  system  with  GAO  and  the  GSBCA  (or 
another  board  or  boards) ; 

•  Place  all  protests  at  GAO,  but  strengthen  GAO's 
authority  to  compel  production  of  documents  from  third 
parties  and  to  compel  testimony; 

•  Place  all  protest  jurisdiction  at  the  GAO  and  make  no 
changes  to  GAO's  authority. 

These  four  alternatives  are  derived  from  the  existing  protest  and 
contract  disputes  forums  and  reflect  the  Section's  judgment  that, 
given  the  current  Congressional  environment  with  the  emphasis  on 
spending  reductions  and  consolidation,  a  new  forum  for  protests 
is  probably  not  feasible.   In  ideal  circumstances,  however,  a  new 
forum  that  is  not  burdened  with  the  historical  factors 
surrounding  the  development  of  the  existing  forums  might  well  be 
preferable. 

To  be  effective,  an  administrative  protest  forum  must  be 
authoritative  and  independent.   If  a  protest  forum  is  perceived 
as  lacking  adequate  authority  and  independence,  it  will  be 
overlooked.   This  has  been  the  experience  regarding  existing 
agency  protest  systems,  which  are  sometimes  used  but  more 
frequently  avoided  as  disappointed  bidders  and  offerors  prafer  to 
seek  outside  independent  review.   Accordingly,  the  legislative 
proposals  to  change  the  protest  process  by  abolishing  one  forum 
or  the  other  and  replace  it  with  a  different  process  should  be 
measured  against  this  standard:   Will  the  new  process  possess 
sufficient  authority  and  independence  to  maintain  credibility? 
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A.   The  H.R.  1670  Approach  --  Two  Boards. 

As  passed,  H.R.  1670  provides  authority  for  bid  protests  in 
two  Boards  of  Contract  Appeals.   The  Boards  of  Contract  Appeals 
have  achieved  a  long  standing  reputation  for  authoritative  and 
independent  resolution  of  contract  disputes  under  the  Contract 
Disputes  Act. 

Two  concerns  have  been  expressed  about  the  dual  Board 
approach.   First,  there  is  a  belief  in  some  quarters  that  the 
Boards  may  have  an  inherent  tendency  to  "over  judicialize" 
protests,  particularly  those  protests  which  are  transferred  from 
the  GAO  -  protests  that  currently  most  likely  would  be  decided 
without  a  hearing.   Second,  there  is  apprehension  about  the 
adequacy  of  resources  accompanying  the  transfer  of  protests  to 
the  ASBCA,  which  is  unaccustomed  to  handling  such  cases,  and  the 
prospect  for  unacceptable  delays  in  both  appeals  and  protest 
cases . 

1.    Concerns  Regarding  Judlclallzed  Procedures, 

With  respect  to  possible  "over  judicialization"  of  protests 
at  the  Boards,  there  are  two  differing  views.   On  the  one  hand, 
some  believe  that  H.R.  1670  and  existing  Board  procedures  provide 
adequate  protections  as  follows: 

•    The  standard  and  scope  of  review  language  of  H.R.  1670 
is  essentially  the  language  that  the  Section 
recommended.^  This  language  is  an  obvious  adjustment 
to  the  current  GSBCA  protest  statute  which  provides  for 
"de  novo"  review  in  protests.   This  language  clarified 
what  some  believe  is  already  GSBCA  practice,  i.e. .  that 


The  language  in  section  424  is  as  follows: 

(b)   STANDARD  OF  REVIEW. --In  deciding  a  protest, 
the  Board  concerned  may  consider  all  evidence  that 
is  relevant  to  the  decision  under  protest . 

(g)  (1)  PROCEEDINGS  AND  DISCOVERY. --The  Board 
concerned  shall  conduct  proceedings  and  allow  such 
discovery  to  the  minimum  extent  necessary  for  the 
expeditious  fair  and  cost-effective  resolution  of 
the  protest  or  to  such  affirmative  defenses  as  the 
executive  agency  involved  or  any  intervener 
supporting  the  agency,  may  raise. 
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foirmalistic  procedures  are  not  used  unless  necessary, 
and  Chen  to  the  minimum  extent  necessary.^ 

The  Boards  of  Contract  Appeals  already  provide 
informal,  expeditious,  and  inexpensive  relief,  most 
specifically  under  the  accelerated  and  small  claims 
expedited  procedures  required  by  the  CDA.-^  Cases 
processed  under  those  procedures  are  required  by  the 
CDA  to  be  decided  "whenever  possible"  within  specified 
time  limits  {180  days  for  accelerated  cases;  120  days 
for  expedited  small  claims  cases) ,  and  are  typically 
subject  to  discovery  restrictions  and  other  limitations 
that  are  designed  to  reduce  time  and  expense.   Such 
discovery,  time-to-decision,  and  other  limits  are 
believed  to  be  comparable  to  those  types  of 
restrictions  envisioned  with  respect  to  protests  by 
H.R.  1670. 

Both  Boards  will  inherit  staff  and  resources  from  GAO 
(1/4  of  all  GAO  protest  staff,  assets,  property, 
unexpended  appropriations,  authorizations,  allocations 
and  other  funds  going  to  the  Civilian  Board  with  the 
other  3/4  going  to  the  Defense  Board) .   Since  the  vast 
majority  of  GAO's  cases  are  handled  in  writing  --  GAO 
held  only  about  25  hearings  in  1994  and  about  30  in 
1993  --  most  cases  will  continue  to  be  handled  in  the 
same  manner,  and  by  the  same  staff,  as  currently.   The 
expectation  is  that  GAO's  procedures  will  be  maintained 
for  such  cases. 


There  appears  to  be  a  drafting  error  in  bill  section  424. 
Under  subsection  (a)  the  decision  under  review  by  the  Board 
is  the  decision  "by  the  head  of  the  executive  agency."  As 
drafted,  this  raises  the  question  of  whether  decisions  made 
by  other  agency  officials,  such  as  the  contracting  officer, 
may  be  reviewed.   In  actuality,  agency  heads  make  very  few 
if  any  procurement  decisions.   To  avoid  litigation  over  this 
point,  we  recommend  that  the  language  be  revised  to  read  any 
decision  by  "an  official  authorized  to  act  for  the  agency." 

The  ASBCA's  statistics  for  the  period  FY  1989  through  FY 
1994,  for  example,  show  that  appeals  processed  under  that 
Board's  Rule  12,  which  governs  both  accelerated  and 
expedited  small  claims  procedures,  have  comprised  from  14.6% 
to  18.4%  of  the  decided  cases.   The  time  from  date  of 
docketing  to  date  of  decision  in  such  cases  has  typically 
been  about  150  days.   Non-Rule  12  cases  at  the  ASBCA,  by 
contrast,  have  taken  nearly  twice  as  long  (based  on  median 
disposition  time)  to  three  times  as  long  (based  on  average 
disposition  time)  to  resolve. 


451 


•    H.R.  1670  does  require  the  Boards  to  provide  ADR  for 
protests  --if  requested.   ADR  currently  is  not 
mandated  for  protests.   The  revised  timeframe  for 
protest  consideration  discussed  below  should  facilitate 
ADR,  although  formal  ADR  may  be  too  time  consuming  for 
some  protests . 

In  contrast,  some  believe  that  consolidation  of  Contract 
Disputes  Act  (CDA)  jurisdiction  with  Competition  in  Contract  Act 
bid  protest  jurisdiction  is  inappropriate  and  combines  processes 
that  have  two  different  objectives.   Claims  under  the  CDA  involve 
adjudication  of  disputes  between  parties  to  a  contract.   The 
issues  relate  to  contract  administration  and  interpretation  of 
the  parties'  contractual  rights.   A  "de  novo"  review  of  the 
contracting  agency's  decision  is  seen  as  appropriate  for  such 
disputes . 

However,  bid  protests  are  viewed  as  a  mechanism  for  review 
of  the  process  associated  with  selection  of  a  contractor  to  meet 
the  Government's  needs.   The  protest  forum  does  not  adjudicate 
disputes;  rather,  it  oversees  the  Government's  procurement 
process  to  ensure  that  the  public's  interest  in  fair,  cost- 
effective  procurement  of  goods  and  services  is  served.   The 
standard  of  review  in  protests  appropriately  focusses  on  whether 
or  not  the  agency  acted  in  accordance  with  law  or  regulation  or 
was  arbitrary  or  capricious. 

2.    Concerns  Regarding  Adequate  Resources. 

The  issue  of  adequate  resources  to  handle  protest  cases  at 
the  ASBCA,  (H.R.  1670  gives  protest  cases  priority) ,  is  of  grave 
concern.   Lack  of  resources  would  present  a  serious  obstacle  to 
implementation  of  the  H.R.  1670  approach.   Specifically,  the 
ASBCA  is  facing  a  potentially  significant  backlog  in  contract 
disputes  decisions.^  During  the  past  three  years,  6  ASBCA 
judges  have  left  and  funds  have  not  been  made  available  for  their 
replacement.   An  additional  two  judges  will  depart  by  October  1, 
1995,  with  a  third  leaving  by  winter  1996. 

(a)   If  protest  jurisdiction  is  added  to  the  ASBCA, 
resources  must  be  made  available  to  assure  that  all  cases, 
appeals  and  protests,  can  be  processed  in  a  timely  manner. 
If  Congress  is  not  prepared  to  commit  funding  for  adequate 
judges,  staff  and  other  resources,  the  two-Board  approach 


According  to  ASBCA  statistics,  while  contract  dispute  cases 
have  declined  from  2,462  in  1990  to  1,977  cases  pending  on 
October  1,  1994,  approximately  350  of  the  remaining  cases 
involve  amounts  of  $1  million  or  more.   These  350  appeals 
involve  a  total  of  approximately  $4  billion. 
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will  not  work.   Also,  just  transferring  GAO  resources  will 
not  be  sufficient  due  to  the  fact  that  at  least  60%  of  the 
current  hearings  at  GAO  and  50*  of  hearings  at  the  GSBCA 
come  from  DOD  buying  activities.   This  means  that  the  ASBCA 
will  have  to  hold  approximately  3  0  more  hearings  per  year 
and  on  a  fast  track.  (Approximately  18  hearings  from  GAO 
cases  and  12  from  IT  cases.)   The  Board  probably  would 
require  that  its  existing  and  upcoming  vacant  judgeships  be 
filled. 

(b)  Further,  if  the  H.R.  1S70  approach  were  to  be 
adopted,  provision  should  be  made  for  transferring  resources 
between  the  Defense  Board  and  the  Civilian  Board  as 
necessary  to  accommodate  workload  shifts .   The  authority 
would  be  similar  to  that  currently  provided  in  the  Contract 
Disputes  Act,  41  U.S.C.  §  607,  permitting  transfer  of 
resources  among  the  Boards  of  Contract  Appeals. 

(c)  The  approach  of  H.R.  1670  in  giving  protests 
priority  over  claims  may  jeopardize  timely  processing  of 
claims,  however,  separating  contract  disputes  and  protests 
into  two  separate  divisions  should  assist  in  avoiding  delays 
in  the  resolution  of  contract  disputes  or  protests. 

The  Section  also  has  one  additional  drafting  concern  about 
the  current  version  of  H.R.  1670.   The  bill  provides  a  45  day 
period  for  deciding  protest  cases  which  are  processed  on  the 
paper  record  only.   This  is  probably  too  short  to  permit  adequate 
attention  to  these  cases  and  will  unduly  burden  the  Boards.   The 
Federal  Acquisition  Streamlining  Act,  which  has  only  just  become 
effective  at  GAO,  actually  extended  the  period  for  processing 
cases  under  the  expedited  procedures  from  45  to  65  calendar  days. 
This  was  because  the  accelerated  procedures  had  received  little 
use.   Shortening  the  period,  particularly  when  the  large  majority 
of  cases  will  be  processed  on  the  record,  is  likely  to  be 
unworkable  --  it  is  akin  to  telling  GAO  to  process  over  96 
percent  of  its  current  decided  cases  under  expedited  procedures. 
A  period  of  85  calendar  days  for  all  cases  may  be  more 
reasonable,  as  discussed  below. 

B.   Thtt  Cohen  Bill  --  GAO  As  The  Only  Protest  Forua 

With  respect  to  the  Cohen  Bill,  these  comments  are  limited 
to  the  bid  protest  issues  only  --  the  Section  is  not  providing 
comments  on  any  other  provision  of  the  Cohen  Bill  at  this  time. 
The  Cohen  Bill  transfers  all  administrative  protest  jurisdiction 
to  the  GAO  under  its  current  authority  and  makes  no  revisions  to 
the  GAO  process. 

The  Procurement  Law  Group  of  GAO's  Office  of  General  Counsel 
has  for  many  years  provided  informal,  reasonably  inexpensive  bid 
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protest  review  of  agency  procurement  decisions.   Since  1991,  GAO 
has  advanced  its  process  of  reviewing  agency  records  with  the  use 
of  protective  orders,  which  permit  parties  admitted  under  a 
protective  order  to  review  all  information  that  is  reviewed  by 
GAO.   GAO  normally  considers  protest  cases  based  on  documents  and 
written  submissions,  including  affidavits.   GAO  will  require  the 
agency  to  produce  all  documents  (whether  or  not  contained  in  the 
agency's  official  record)  relevant  to  the  issues  under 
consideration.   Under  GAO's  current  procedures,  parties  cannot 
require  agencies  to  respond  to  written  questions  (e.g. .  questions 
regarding  whether  particular  documents  exist  or  have  been 
destroyed) .   GAO  also  does  not  currently  provide  for  deposition 
of  witnesses  prior  to  a  hearing.   In  some  cases  (approximately 
25-30  out  of  approximately  720  decided  cases  in  1993  and  1994) 
GAO  will  hold  a  hearing. 

1.  GAO's  Process  Is  Sufficient  -  Nothing  Else  is 
Necessary. 

Some  take  the  position  that,  if  there  is  only  one  forum,  it 
should  be  GAO,  and  that  use  of  GAO's  current  procedures  should 
properly  be  extended  to  all  protests.   Those  with  this  view  note 
that  GAO  provides  relatively  informal  and  inexpensive  review  by 
an  entity  that  was  not  involved  in  the  initial  decision,  that  has 
no  stake  in  the  outcome,  and  over  which  the  procuring  agency  has 
no  control.   They  also  refer  to  the  fact  that  nearly  3000 
protesters  each  year  opt  to  file  protests  with  GAO  rather  than  go 
to  U.S.  district  court,  indicating  widespread  confidence  in  GAO's 
system.   They  point  out  that  when  GAO  determines  agency  action  is 
improper,  GAO  will  sustain  a  protest  and  put  the  agency  on 
report . 

2.  GAO'S  Current  Process  is  Not  Sufficient  For 
Track  II  Type  Cases. 

Many  believe  that  if  GAO  were  to  be  the  only  forum, 
additional  statutory  authority  would  have  to  be  provided  --  for 
cases  that  require  additional  evidence  --  such  as  responses  to 
interrogatories  or-  compelled  deposition/hearing  testimony. 
Specifically,  if  the  Cohen  Bill's  approach  of  centralizing  all 
administrative  protest  jurisdiction  in  the  GAO  is  adopted,  the 
following  additions  to  GAO's  statutory  authority  are  viewed  by 
some  as  required  to  permit  GAO  to  develop  an  adequate  record  for 
resolution  of  Track  II  type  cases. 

•    Subpoena  authority  to  compel  government  agencies  and 
third  parties  to  answer  interrogatories  where 
information  that  is  material  to  the  case  does  not  exist 
in  a  current  document. 
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•  Subpoena  authority  to  compel  testimony  from  government 
and  non-government  personnel  in  depositions  and 
hearings . 

•  Subpoena  authority  to  compel  the  production  of 
documents  by  non- government  organizations  or 
individuals. 

Without  such  authority,  GAO  would  continue  to  be  dependent 
upon  indirect  devices  such  as  the  use  of  adverse  inferences  to 
secure  testimony  at  GAO  hearings.   Further,  without  such 
authority,  GAO  is  unable  to  compel  information  from  parties  who 
are  not  participating  in  the  protest  (for  example,  subcontractors 
and  their  employees,  former  government  employees/military 
personnel,  and  former  employees  of  participating  offerors) .   With 
these  additions  to  GAO's  statutory  authority  GAO  would  be  better 
equipped  to  handle  Track  II  protests. 

There  is  some  concern  over  whether  GAO's  status  as  a 
legislative  branch  agency  might  interfere  with  GAO's  ability  to 
use  such  new  authority  in  practice.   This  concern  stems  from  the 
fact  that  historically  the  Department  of  Justice  has  from  time  to 
time,  challenged  GAO's  authority  on  constitutional  grounds.^ 
Courts  have  examined  constitutional  challenges  to  GAO's  protest 
authority.   In  Lear  Siealer.  Inc.  v.  Lehman.  842  F.2d  1102  {9th 
Cir.  1988) ,  the  Court  rejected  a  constitutional  challenge  to 
GAO's  authority  to  alter  the  length  of  the  period  that  the  CICA 
stay  provision  was  in  effect.   The  Court  concluded  that  GAO's 
actions  were  a  valid  exercise  of  Congress'  authority  to 
investigate  procurement  decisions.   Id.  at  1109-111;  see  also 
Ameron.  Inc.  v.  U.S.  Army  Corps  of  Engineers.  809  F.2d  979,  995 
(3rd.  Cir.  1986)  ("CICA  is  an  exercise  of  Congress'  power  to 
investigate  and  its  power  to  publicize  and  criticize  the 
President's  execution  of  existing  legislation."). 

Thus,  GAO  should  be  able  to  exercise  additional  authority  if 
it  is  provided.  Some  concern  remains  that  DOJ  would  object  to  an 
enhanced  GAO  process.  GAO's  decision  remains  a  recommendation. 

3.    Separaf  IT  Procedurea  Under  The  Cohen  Bill 

There  is  concern  by  some  over  two  provisions  which  the  Cohen 
Bill  adds  for  protests  of  IT  procurements.   First  in  what  appears 


^         (See  letter  from  John  Mitchell,  Attorney  General  of  the  U.S. 
to  Elmer  B.  Staats,  Comptroller  General  of  the  United 
States,  June  14,  1971,  cited  in  the  Report  of  the  Commission 
on  Government  Procurement,  Vol.  4  at  41;  see  Weekly 
Compilation  of  Presidential  Documents,  Vol.  20 --No.  29, 
July  23,  1984,  where  President  Reagan  challenged  the  CICA 
provisions. ) 
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to  be  a  drafting  error,  the  Cohen  Bill  requires  IT  protests  to  be 
decided  in  45  days  -  on  a  more  expedited  basis  that  other  GAO 
cases.  (Under  FASA  all  GAO  cases  would  be  processed  in  125 
calendar  days.)   As  discussed  below,  the  protest  period  should  be 
revised  for  all  protests  to  85  days. 

Second,  the  Cohen  Bill  provides  a  "one  protest  per 
procurement"  rule.   In  the  view  of  some,  this  provision  is 
unrealistic  and  illogical.   It  seems  to  presume  that  after  one 
protest  an  agency  will  engage  in  no  further  improper  conduct. 

IV.   Suspension  and  Time  for  Decision 

A.  Clarification  of  Time  for  Decision 

Delays  occasioned  by  the  automatic  suspension  of  contract 
performance  pending  resolution  of  a  protest  can  be  reduced  for 
the  vast  majority  of  protests  by  reducing  the  present  CICA 
deadline  for  the  GAO  decision  from  125  calendar  days,  and 
requiring  decision  in  all  protests  within  85  calendar  days. 
While  this  deadline  would  be  longer  than  the  GSBCA' s  present  65 
calendar  days  for  ADP  procurements,  that  deadline  applies  to  far 
fewer  cases  (3,000  GAO  cases  each  year  v.  200  GSBCA  protests) . 
Moreover,  the  time  for  discovery  in  Track  II  will  be  no  longer 
than  the  present  GSBCA  discovery  period,  so  that  the  additional 
time  could  be  used  for  the  narrowing  of  issues  through  resolution 
of  dispositive  motions  and  prehearing  conferences.   The  GSBCA  now 
simply  often  does  not  have  sufficient  time  before  the  hearing  to 
narrow  the  issues.   By  providing  somewhat  more  time  for  the 
decision  to  be  issued,  but  no  more  time  for  discovery,  the 
process  overall  should  be  less  expensive  because  the  hearings 
themselves  could  be  focused  on  the  issues  genuinely  in  dispute. 

B.  Limit  Suspension  Override  Authority  to  "Urgent  aad 
Compelling. " 

The  H.R.  1670  proposes  to  allow  an  agency  to  override  the 
automatic  stay  only  based  upon  a  finding  that  "urgent  and 
compelling  circumstances"  preclude  suspension  of  performance 
pending  resolution  of  a  protest.   There  is  a  difference  of 
opinion  whether  this  standard,  which  eliminates  the  best 
interests  override,  is  the  appropriate  standard  for  the  agency 
override  determination.   In  its  May  testimony  the  Section'took 
the  position  that  either  standard  (urgent  and  compelling  or  best 
interest)  could  be  used,  depending  upon  the  level  of  the  official 
making  the  decision. 

Upon  reflection,  however,  some  view  the  H.R.  1670  approach 
using  only  urgent  and  compelling  test,  as  more  appropriate 
because  the  issue  is  whether  the  delay  in  performance  is 
acceptable.   Since  the  only  issue  is  delay,  it  seems  appropriate 
that  the  standard  for  override  also  be  a  temporal  one  --  urgency. 
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The  present  alternative  standard  --  the  best  interests  of  the 
Government  --is  viewed  as  too  broad  to  prevent  abuse.   it  has 
been  found  by  some  courts  to  allow  so  much  discretion  that  agency 
decisions  are  immune  from  judicial  review.   See  Topgallant  Group. 
Inc.  V.  United  States.  704  F.  Supp^2SS'  tD.D.C.  1988)  ("The  court 
finds  that  the  MSC's  [Military  SealoTft  Command]  decision  was 
based  upon  a  discretionary  determination  of  the  best  interests  of 
the  United  States,  and  as  such,  is  not  reviewable  by  this 
court.") .   In  any  event,  pursuant  to  the  suggestion  above  that 
all  protests  be  decided  in  85  calendar  days,  the  period  for 
suspension  would  be  much  shorter  than  the  current  GAO  suspension. 

On  the  other  hand,  however,  others  believe  that  the  agencies 
r^ay  need  to  avail  themselves  of  the  best  interest  override  in 
order  to  relieve  time  pressure  on  a  procurement  which,  while 
important,  may  not  rise  to  the  level  of  "urgent  and  compelling." 
For  some  procurements  considerations  other  than  time  may  bear  on 
an  agency's  decision,  such  as  instances  where  efficient  use  of 
the  agency's  resources  may  require  the  procurement  to  proceed 
notwithstanding  a  protest.   For  these  other  instances,  the 
"urgent  and  compelling'  test  is  viewed  as  too  stringent. 

V.    Equal  Treatment  for  Frivolous  Litigation  Positions. 

In  its  May  paclcage,  the  Section  recommended  that  the 
authority  for  awarding  costs  to  successful  protesters  be 
discontinued  and  that  authority  for  sanctions  for  frivolous 
protests  be  provided.   Upon  further  consideration,  a  question  has 
arisen  whether,  assuming  adoption  of  the  position  that  no  party 
will  be  awarded  costs  based  on  the  outcome  of  the  protest,  it  is 
appropriate  to  impose  cost  penalties  on  only  one  party  to  the 
protest.   Some  have  suggested  that  the  protest  forum (s)  should  be 
authorized  to  impose  monetary  sanctions  on  anv  party  for  taJcing  a 
frivolous  position  that  results  in  another  party  incurring 
unnecessary  costs. 

While  there  is  not  a  belief  in  any  quarter  that  filing 
frivolous  protests,  is  a  widespread  practice,  or  that  the 
Government  or  interveners  often  talce  frivolous  positions,  in  the 
event  monetary  sanctions  are  considered  a  useful  deterrent  to 
frivolous  litigation,  some  maintain  that  such  sanctions  should  be 
available  equally  to  all  parties.   Of  course  application  of  any 
sanctions  would  be  in  the  discretion  of  the  forum. 
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